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Grand jury disbands;

no new indictments

BY DOUG THOMPSON
Democrat Benton Bureau
The Saline

BENTON -
County grand jury investigat-
ing the deaths of two teen-
agers ended eight months of
session Wednesday night, but
did not release any murder in-
di-” “ents.

'a much-edited final re-

the grand jury exhorted
law enforcement agencies and
the prosecuting attorney’s off-
ice “to continue the investiga-
tion into the deaths of Don
Henry and Kevin Ives and into
the drug problem in Saline
County.”

On Sept. 9, the grand jury
ruled the Aug. 23, 1987, deaths
of Larry Kevin Ives, 17, and
Don George Henry, 16, were
homicides.

“While the case is not
solved, we're a.long way from
where we were a year ago,”

said Curtis Henry, Don’s fa-
t » “A lot of possibilities
%) been checked out. A lot
% in. I think the grand jury
di. «ll that was humanly possi-
ble with the information they
had to work with. I respect
each and every grand juror.”

Larry Ives, Kevin’'s father,
said he believes an explana-
tion of his son’s death is “much
closer. I think the grand jury
has looked into a lot of possi-
bilities. We are now much fur-
ther down towards the nuts
and bolts of an investigation.”

Circuit Judge John Cole of
Sheridan said he has been as-
sured by newly elected ofti-
cials that the investigation will
continue.

'Richard Garrett,
- quested the panel on behalf of

By law, the grand jury had

to disband by Saturday. Cole
said he would not impanel an-

other grand jury on the case
after Jan. 1, 1989. IHe also dis-
missed Dan Harmon as special
deputy prosecuting attorney.
Deputy -Prosecuting Attorney
who re-

the&.victims’ parents, leaves off-
ice Saturday. .

“I.believe this investigation,
if it'has done nothing else, has
made all the residents and cit-
izens of Saline County aware
that there is a body, there is a
way, and there are people with.
the perseverance and dedica-
tion “to see that justice is
served,” Cole said.

The teen-agers were struck
by a train about 4:25 a.m. after
spending the night hunting in
woods near Alexander. Both
boys lay motionless on the
tracks while the train ap-
proached. Whether they were
still alive when the train hit
them became controversial
after the parents contested an
accidental death ruling.

. The accidental death find-
ing was issued by Dr. Fahmy
Malak, the state medical exam-
iner who has appcared before
the grand jury three times. He
has declined public comment,
citing a gag order on jury wit-
nesses. The grand jury could
not legally release copies of
Malak's testimony.

- Initially, Malak said the
boys were asleep while under
the influence of marijuana,
but that view was publicly
challenged by Dr. Joseph Bur-
ton. :

or Burton, an Atlanta patholo-

|

gist consulted by the grand
jury, said both boys were al-
most certainly incapacitated
or dead when the truin hit
them. The grand jury then
ruled the deaths definite hom-
icides. '
... Videotapes of Burton’s testi-
mony were part of the grand

jury's report and were played
on a Benton cable access chan-
nel Wadnesday, including one
never released before. It
showed Burton testifying be-
fore the grand jury in May, say-
ing that there was more than
enough evidence for a homi-
cide investigation.

Burton's tape could be le-
gally released because he gave
his permission, Cole said. But
Cole deleted portions of the
grand jury report, including a
transcript of Malak's testi-
mony. '

“When he testified, Dr.
Malak had no reason to sus-
pect that his testimony would
ever be made public record,”
Cole said. “If it was made pub-
lic record, Dr. Malak could file
legal charges against the per-
son who released it.” ‘

Henry said he accepted the
restrictions enforced by Cole.
“I trust Judge Cole and his de-
cision,” Henry said. “He knows

the law. I appreciate his pa-

tlenpe and support in this in-
vestigation.”

Co!e told jurors he knew re-
strictions on their reports left
then_l “somewhat frustrated.”
but it was his responsibility t’o
see the law was followed.

Besides omitting an esti-
mated 200 pages of transcripts
the final report was edited fur-y
ther after conferring with
Cole, Garrett said.

Malak could release the tes-

timony if he so desired, and is

now free to comment on his
findings, Cole said. Harmon
said. Malak was contacted
Wednesday and refused per-
mission to release his testi-
mony.

Among 125 witnesses, the
grand jury has also heard testi-
mony from at least eight other
state Crime Laboratory em-

" ployees and a former assistant’

- of Malak’s. _ ‘
The panel is forbidden by a

prior state Supreme Court rul-
ing from criticizing Malak un-
less it issues some indictment
dagainst him. Harmon con-
firmed that the report would
have criticized the medical ex-
aminer if law had allowed.

Harmon told The .Associ-
ated Press he was disap-
pointed that no murder
charges were brought, but pre-
dicted that whoever killed the
boys would be brought to jus-
tice if Saline County authori-
ties increase their war on
drugs. »

“It was a disappointment in
the final analysis the way it
turned out,” grand jury fore-
man Carl Allen told the Asso-
ciated Press.

While praising the grand
jury and prosecutors for their
work, Linda Ives, Kevin's
mother, said, “We are natu-
rally disappointed.”

“We are not giving up,” Mrs.
Ives said. “I suppose now_ we
will have to wait and see how
things are handled by the new
prosecutor and the new sheriff
and by the state police. We're
very hopeful they will pursue
this.”

Sheriff-elect Larry Davis
said he planned to meet with

the Arkansas State Police and
the federal Drug Enforcement
Administration

worst in the statel”

about Saline -
County’'s drug problem, which |
he described as “'probably the
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By Anthony Hicks
GAZETTE CONWAY BUREAU

HECTOR — Officials have deter-
mined that Larry Todd Hickman's
death was a suicide, but family
members do not believe it,

Hickman's family is offering a
$5,000 reward for information
about the death.

Larry and Dolores Hickman,

Hickman's father and stepmother,

20, died May 17 at the family's
home on Granny's Gap Road, north
of Hector (Pope County) of a gun-
shot wound to the chest.

Dolores Ilickman saig she thinks

Someone else came to the family’s

Fsely 2 s

are offering the reward. Hickman, .

‘They found no powder burns at all on his hands or ar

home the day of the shooting while
her stepson was alone at the
house. -

He had recently come from visit-
ing his mother in Georgia and ap-
becared to be feeling confident
about his future, Hickman said.

The Pope County sheriff’s office
concluded the death was a suicide.
The finding was based on a sher-
iff's office investigation and an
autopsy performed by the state
medical examiner's office. The
state medical examiner's office
also has ruled the death a sujcide.

County coroner has doubts

However, Dale Brown, -Pope
County coroner, said the case

should be investigated further be-
cause evidence to support claims
that Hickman fired the gun is in-
sufficient,.

Hickman was found lying dead
on the family’s kitchen floor with

a bullet wound on the right side of

the chest.

Hickman said her stepson was in
his room asleep when she and her

husband left about 11:30 am.ona -

fishing trip to a lake near Hector.

“It was about 6 p.m. when we got
home that evening. I came in first,
I could hear a noise, so I walked
straight on through the house fol-
lowing the noise,” she said.

The sound was the hum of an
electric hair dryer that was lying

—Staff Photo by Tony Pt
ms.’
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LARRY TODD HICKMAN
in a pool of blood in a bathroom,

she said. She said she noticed both
bathtub faucets were turned on,

but there was no blood on the
faucet handles. She then looked
around the house for her stepson.

*I looked into the kitchen. The
icebox door was open. I saw his
feet laying out in the floor. I went
around and screamed, ‘Todd,’ and
picked him up. He was dead. Then
I noticed the bullet.hole in his
chest she said. :

. Shot outside house o
Authorltxes said the gunshot oc-

'curred outside the house. The gun
-was. found-about seven feet from

the house. Investigators said Hick-
man apparently came back inside
the house after receiving the fatal
wound.

“Why would a guy go outside,
shoot himself, then come back in-
side and run all over the house?"
Buddy Gordon, Dolores Hickman's
brother, who. also lives' at the
house, asked. The family notes
that there was no blood found on
door handles leading mto the
house. ’

.+The 38—cahber pistol.used in the

shooting belonged to the family.

Hickman said she had handled
the gun the day before the shoot-
ing and had loaded it the previous
day, so she did not understand
how the only fingerprints found on
the gun belonged to her stepson.

*“I don't believe it was suicide.
They found no powder burns at all
on his hands or arms. I believe
somebody was here with him," she
said.

She also noted that there was no
suicide note and that Hickman was
right-handed, saying that would
make it difficult for him to shoot
himself in the rlght side of the
chest.

Not depressed

Hickman said her stepson had
shown no signs of depression or
despondency.

Pope County Sheriff Jim Bolm
defended the investigation, saying
there was no indication that any-
one else had been in the house with
Hickman. He said the investigation
also found that people said to have
been at the house were not there.

Todd Hickman’s fingerprints on
the gun also md1cated suicide,
Bolin said. '

Howeyer, whether powder burns
were found on Hickman's body is a
matter of some question.

**My report shows there was col-
oration on his right hand,” Bolin
said. “I would assume it would
have been powder, but {the medi-
cal examiner's report] didn't say
it.”"

The absence of powder resxdue
led Brown to conclude the case
should be investigated further, but
he has been unable to get approval
for a coroner’s inquest to do so.

“There was no powder residue at
all,” Brown said. "Absence of pow-
der residue indicates he didn't dis-
charge the gun.”

Deputy Coroner Doug Sullens
said the Pope County Quorum
Court would have to allocate
money for an inquest. He said he
did not know whether the quorum
court had plans to authorize an
inquest.
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Local Coroners’ Lack
Of Forensic Training
Raises Issuce of Fitness
Low Pay and Small Budgets

Help Compound Problem
Of Botched Murder Cases

—

.

The Dual-Role Undertakers

By Frank E. JAMES
Staff Reporter of THE WALL STREET JOURNAL
Sheortly after examining Sarah Heider in
Monticello, Ill., County Coroner Dwight

- Mackay ruled her death a suicide. The spe-

clal-education teacher had been found
dead in a car in her garage, an apparent
victim of carbon monoxide poisoning.

But police were puzzled by the dead
woman's clean socks. They wondered how
Ms. Heider could have walked shoeless
across her muddy yard and garage floor
without getting even a speck of dirt on her
bleached white socks. Did someone carry
her to the car? Was she murdered?

The police never found out. When they
asked for an autopsy, Mr. Mackay, also
the town undertaker, disclosed he had al-
ready embalmed the body. As a result, any
autopsy would be inconclusive. The police
dropped the case. Mr. Mackay declines to
comment on his actions.

Mechanical Practitioners

This took place in 1982, and many inci-
dents like it have occurred before and
since. Coroners and medical examiners
play a critical role.in criminal cases and
insurance proceedings, but they frequently
lack training in forensics—the scientific in-
vestigation of crime.

Although individual coroners such as
Thomas Noguchi of Los Angeles and the
late Milton Helpern of New York City have
had reputations as outstanding forensic pa-
thologists, county coroners are usually
elected officials without specific training in
the ficld. They have backgrounds as any-
thing from auto mechanics to ear, nose
and throat specialists. They are often
poorly paid part-timers.

Part of the problem is a nationwide
shortage of true forensic pathologists. It
isn't exactly a glamour profession in terms
of pay or working conditions. Examining
decomposing or dismembered bodies isn't
for everyone. The American Board of Pa-
thology cstimates that there are fewer
than 500 of these expert investigators prac-
ticing in the U.S., and many are swamped
with cascs.

7

THE WALL STREET JOURNAL %

Charles S. Hirsch, thé medical exam-
ner in Suffolk County, N.Y. (who is to be-.
come New York City's medical examiner

.early next year), says the maximum load

for a forensic pathologist should be 300 au-
topsies a year. Yet, he says, some are
forced to do 450 to 500 annually. It would
probably take three'times the number of
forensic pathologists now working to han-
dle the 400,000 deaths each year in the U.S.
that are considered unexplained, violent,
accidental or possible suicides.

Dire Conseguences i

The inadequate system for death inves-
tigntions means that countless murders go
undetected or unresolved, innocent people
are sent to jail, and death certificates, im-
portant for public-health monitoring, often
list the wrong cause of death.

*“No industrial nation has the degree:
and extent of ineptitude involved in
medico-legal death investigations that we
have in the U.S.,”" asserts Cyril Wecht, a
forensic pathologist and lawyer in Pitts-
burgh. In Europe and Japan, nearly every
medical student is required to have some
form of forensic training. But in the U.S.,
fewer than a third of all medical schools
even offer a forensic course, and none of
them make it a required course
Steve NawojczyK, @ reformii-minded cor-
oner in Pulaski County, Ark., declares:
**The only reason there hasn't been an up-
roar is because people don’t know how bad
the situation is.”" As others have observed,
the dead don’t vote.
oroners trequently are powerful in lo-
cal politics and exercise this power at
statehouses when reforms are suggested
and they see the source of their power
threatened. Coroncrs in rural areas usually
know the families and friends of the vic-
tims and hesitate to conduct autopsies or
tough investigations for fear of offending
these constituents.

Schenectady Case

Aside from a scandal in the New York
medical examiner's office two years ago,

the problems associated with death investi- :

gations have received little attention.
Schenectady, N.Y., learned the hard
way last year what can happen when

things slip Lhrough the cracks at the medx- :

cal examiner's office.

MaryBeth Tinning, a school-bus and
ambulance driver in nearby Duanesburg, .
had nine children, all of whom died over a
10-year period. Several of the cases were
referred to the county medical examiner in
Schenectady, and some of those deaths
were attributed to sudden infant-death syn-
drome.

Police finally began an investigation af-
ter receiving an anonymous phone call.
Last year, a jury convicted Mrs. Tinning of
killing her ninth child, and authorities say
she admitted responsibility in the deaths of
at least three,

The deaths of those children “will haunt
me for the rest of my life,” says Robert
Sullivan, the internist and cardiologist who
has served as the county medical exam-
iner in Schenectady for 26 years. He says
lapses in procedure included the failure to

. perform an autopsy on the second child to

die, a two-year-old. “The connection
should have been made,” says Mr. Sulli-
Please Turn to Pege A2, Calumn &
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Deadly Job:
Many Coroners Lack
Training in Forensics

Continued From First Page

van, who hasn't any forensic training.
“The buck stops here."”

Death investigations are handled in a.-
variety of ways in the U.S. At the top of ~™

the profession are medical examiners with
training as forensic pathologists, usually
in big cities. Next come medical exam-
iners who are doctors but have no forensic
training. Last come coroners, who fre-
quently are lay people. Hospital patholo-
gists also sometimes conduct autopsies for
medical examiners and coroners.

In areas that rely on coroners, the law
normally requires little more than that the
officeholder be 21 years old and a county
resident. In Sebastian County, Ark., Lyle
Johnston became a coroner simply be-
cause he figured it meshed well with his
tow-truck business. Though he didn't have
any medical training, he felt that-as long
as he had to go to a lot of crash scenes, he
might as well pick up the bodies as well as
the cars. He joked about this dual role by
answering the phone ‘‘body shop,' a prac-
tice the police asked him to stop. Neverthe-
less, he continued to win local elections
and has served as coroner for eight years,
but will retire this year.

Budgetary Factors

Because an autopsy can cost as much
as $700, coroners often think twice before
proceeding. With a budget of just a few
thousand dollars a year, Jeffrey Campiche,
a former coroner in Raymond, Wash., says
he *‘got real restrictive’ on autopsies. He
adds, ‘I am sure because of that I proba-

~bly missed something.”

Irwin Sonnenberg, the presxdent of the
Idaho Coroners Association, complains,
“No one wants to do our job for all the
money in the world, yet we don't even get
the funds to do what we need to do.”
Mystery in Wyoming

Yet incompetence is also rife, and the
consequences can be disastrous, as in a
case in Wheatland, Wyo. In July 1984, Er-
nestine Jean Kerea, 28, was found dead in
her bedroom of a gunshot wound. Police
suspected suicide, but Harvey Prell, the lo-
cal coroner, noticed that the woman had a
small wound in her back but a gaping one
in her abdomen, suggesting the bullet en-
tered from the back. Mr. Prell declared
that it wasn't a suicide, according to a po-
lice report taken at the time.

Suspicion fell on Miss Kerea's live-in
boyfriend, Martin Frias. Mr. Frias said he
was home at the time of the shooting but’
was asleep.in another room. Mr. Frias was
eventually convicted of murder. His sen-
tence: 25 to 35 years in prison.
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Niedical examiner rsmnors

It was deja vu when supporters of Medical Exam-
iner Fahmy Malak questioned the credentials of

. the out-of-state pathologist who has contradicted

Malak in the celebrated Saline County rail deaths
case. Malak supporters said the out-of-stater isn't

. certified in pathology. Remember when it came out
that Malak was medical examiner for six years
before he was board certified in forensic pathol-
ogy? The stumbling block for Malak was the

- forensic pathology portion of the certification
requirements. The out-of-stater has passed the
forensic pathology portion of the exam.

ARKANSAS DEMOCRAT o TUESDAY, NOVEMBER 1, 1988

Malak should be looking for a _]Ob

A Voices letter from
LINDA MILLER

Alexander

I think it is mtexcstmg that
the governor wants to give Dr.
Fahmy Malak a raise. Consid-
ering all the cases he has made
mistakes on lately, I would
think he would be looking for
other employment.

In most cases when you

make several errors in a short -

time in your work, you are ei-
ther demoted or fired. And
considering the importance of
the job Malak is supposed to be
doing, I think he should be
seeking employment else-
where.

I sat in a hearing where
Malak testified on his findings
concerning the two boys killed
in Alexander. I found the man
to be extremely arrogant, rude,
unsympathetic and cruel, not
to mention unprofessional and
not too knowledgeable on the
effeets of marijuana.

" I am not a pathologist or a
drug user, but even I know that
it would be close to impossible

to smoke 20 joints in a few-

hours and lay my body ncatly
beside my {riend oh a railroad
track. If I had smoked that
nuch I doubt I could even find

-~

the tracks, let alone lay down
straight between the rails In
such a manner.

He also stated that 1I‘anyone
was responsible for the boys
death, it was the engineer for
not stopping the train in time
— as if that were within the
recalm of possibility. I though
that statement was not oxgly
cruel but stupid.

There are several othex
cases in question that the al-
mighty Malak has made rulings
in error: the man at the rest
home and two children who
were killed, all ruled as acci-
dental or natural causes. So by
all means, let’s give this great
man a raise. You always
reward employees for not
doing their jobs.

I lhmk the governor needs
to read the papers and review
the facts a little more before

-he starts handing out raises. If

he wants to give someone a
raise, give it to someone who
deserves it — like our teachers
who bravely go into the class-
room to tecach our children or
the families of victims who
have to fight to find out the
truth about their loved one’s
death.
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Proposal
would raise

Malak’s pay

Worth of position
would rise $14,000

BY BETH DEMPSEY

Democrat Staff Writer

The director of the state
Crime Laboratory said Satur-
day a $14,000 raise has beecn
recommended for.the statle’s
chief medical examiner to
allow Arkansas to be competi-
tive with other states.

“The raise was for the chicf
(medical examiner’s) posi-
tion,” said Bill Cauthron, the
Crime Laboratory director. “It
was an objective decision
based upon what we need to be
competitive with what other
states pay. If the position is
worth that much and Dr.
(Fahmy) Malak is.in that posi-
tion, then that’s what he
should be paid.”

Malak, the chief medical ex-
aminer, has been criticized re-
cently for discrepancies in au-
topies in two major cases. In
both instances, Malak’s find-
ings were disputed by Dr. Jo-
seph Burton, an Atlanta
pathologist.

The raise is part of the
Crime Laboratory’s budget for
the two-year fiscal period be-
ginning July .1, 1989. Cauthron
said the proposal was pre-
pared before he joined the
staff Aug. 1, although he sought
additional raises for the medi-
cal examiners. The proposal
was presented to Gov. Bill
Clinton and his staff Aug. 25,
he said, and will be consid-
ered in the 1989 legislative ses-
sinn.

Cauthron said there were o
budget objections from the
Crime Laboratory board dur-
ing its meeting Friday. Cau-
thron said the Legislature
should “remove personalities”
when considering the pro-
posal.

“I would hope they would
be objective,” he said. “This is
what the state will have to
have, regardless of who is-in
the position. We did an objec-
tive evaluation based upon
what other states pay. That
(the proposal) includes raising
the assistant medical exam-
iner’s pay.

“That (money) is the prob-
lem we're running into in
trying to recruit (an assistant).
We have assistants coming in
here that are drawing as much
as our chief examiner, more
including fringe benefits.
That's what we made the rec-
ommendation from. The posi-
tion needs to be competitive.
It’s void of personalities.”

The Crime Lab has had just
one pathologist — Malak -
since the resignation of the as-
sistant medical examiner, Dr.
Bennett Preston, in June. Cau-
thron also is seeking funding
for 13 new positions, including
a third pathologist.

Cauthron said he backed
the vote of support the Crime
Laboratory board gave Malak
on Friday.

After the board’s vote, a Pu-
laski County coroner’s jury de-
cided unanimously that a beat-
ing suffered by Peter Robin-
son, 75, contributed to his
death. Malak had earlier ruled
Robinson died of natural
causes. )
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Malak retains support,

In line for $14,000 raise

By Mark Oswald
GAZETTE STAFF

) Dr. Fahmy Malak, the state med-
ical examiner, has the support of
the state Crime Laboratory Board,
fjespite controversy over his ruling
in the deaths of two Saline County
teen-agers. )

The Crime Lab director is even
recommending a $14,000 raise for
Malak.
' “Until he's proven wrong, the
Jury’s still out,” Dr. Malcolm
Moore, the board chairman, said
after a board meeting Friday.

The board met in executive ses-

§ion for about an hour. In answer-
Ing questions afterward, Dr. Moore
said the board discussed “‘the med-
ical examiner situation” and other
matters.

Autopsy findings questioned

Newspaper articles have raised
questions about Malak’s autopsy
findings and discrepancies in his
sworn testimony in several cases.

Recently, attention has focused
on Malak’s findings in the deaths
last year of two Saline County
teen-agers who were run over by a

(See MALAK on Page 13A.)

Vialak

Continued from Page 1A._

train. Malak said the boys had
smoked a large amount of mari-
juana, laid down on the tracks and
fell asleep. )

A grand jury decided last week
that the deaths instead were homi-
cides. Dr. Joe Burton, an Atlanta
pathologist who presented testi-
mony to the jury, rejected Malak’s
findings and told the jury that
congestion in the boys’ lungs
showed they were “injured, ren-
dered unconscious or even killed”
before they were hit by the train.

“It's not unusual to have a dif-
ference of opinion among medical
experts,” Moore said Friday. “W¢
don’t know where the truth lies."”

(The board’s action came before
a Pulaski County coroner’s jury
took sharp exception to a Malak
ruling in another case. The Crime
Lab Board meeting was scheduled
before the coroner’s jury was
called.)

Friday’s meeting was the board’s
first with former Sebastian
County Sheriff Bill Cauthron, who
became director of the Crime Lab
Aug. 1. .

Cauthron recommended a raise
for Dr. Malak in each of the next
two years — his salary would go
from $81,000 now to $95,000 in
1990.

Cauthron said he has confidence
in Dr. Malak. "The .only accusa-
tions against him have been in the
media,” Cauthron said. Of Bur-
ton's findings in the Saline County
case, Cauthron said, “That's an
opinion. The grand jury can rule
anything it wants. In the final
analysis, - something's got to be
proven in a court of law.

“If the grand jury chooses to-

believe one expert over another, is
the one they didn't believe incom-
petent?”” i

The proposed pay raise for Ma-
lak is part of an increase in the
Crime Lab budget that Cauthron
will be seeking in the 1989 legisla-
tive session. ,

He said that before he agreed to
accept Gov. Bill Clinton’s appoint-
ment as Crime Lab director, he got
a commitment from Clinton and
Betsey Wright, the governor's
chief of staff, that they were *'go-
ing to help this agency and bring it
up to standards.”

Cauthron wants to add 15 new
positions, to bring the total to
about 75, but didn’t have a dollar
amount.

The new positions would include
a third pathologist. Cauthron said
the medical examiner’s office will
do about 600 autopsies this year.
Since the end of June, when Dr.
Bennett Preston resigned from the
Lab's associate medical examiner'’s
position, Malak has been the only
pathologist.
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eating led to death,

~oroner’s jury decides

 NOEL OMAN

mocrat Staff Writer

A Pulaski County coroner’s
ry took four minutes Friday
decide unanimously that in-
‘ eter Robinson, 75, suf-
Q a June 12 beating at a
Y ome contributed to
s deaw. two months later.
Pulaski County Coroner
eve Nawojczyk immediately
dered the arrest of Jimmy
ebb, the suspect in the beat-
g, Robinson and Webb were
sidents at Jean's Nursing
yme at College Station®at the
ne of the assault.

Webb has been at the State
yspital since the beating, and
ywojczyk said the order
uld keep him there until the
psecuting attorney’s office
nsiders whether to file
arges. State law gives coron-
5 arrest powers in such in-

I iczyk impaneled the

Ay,  d jury after learning
. Fa..ny A. Malak, state
dical examiner, had ruled
it the cause of Robinson’s

ath was pneumonia and car- -

yvascular disecase and the
nner of death was natural.
The coroner's jury has no
hority to overrule Malak's
ding, but can make its own
tement about the manner of
3th. This could pose a di-
ima for the.prosecuting at-
ney’s office, which normally
ies on the medical exam-
t's ruling in potential crim-
l cases.

A\lso on Friday:

 Prosccuting Attorney
'is Piazzarclined com-

At a glance

SEEIeTINLRENERER RS, S E TR0 2t N

® A Pulaski County coroner's jury
took four minutes Friday to decide
unanimously that the beating suf-
fered by an elderly nursing home res-
ident contributed to his death two
months later.

® Peter Robinson, 75, was at-
tacked June 12 at Jean's Nursing
Home in College Station. He died
July 31.

® Pulaski County Coroner Steve
Nawojczyk immediately ordered the
arrest of Jimmy Webb, who also was
a resident at the nursing home at the
time of the attack.

ment on the coroner’s jury
findings other than to say his
office will study them and con-
duct its own investigation.

e The state Crime Labora-
tory Board voiced its support
for Malak, but took no vote at a
meeting Friday. El Dorado Po-
lice ChiefJohn D. MorganJr.. a
board member, said the board

was waiting for the results of

an independent review of
Malak’s office.

Among the 11 witnesses who
testified at the three-hour cor-

oner’s hearing was Dr. Joe

Burton of Marietta, Ga., chief
medical examiner for north
metropolitan Atlanta. It is the
second time in two weeks he
has disagreed publicly with
Malak. .

Burton's videotaped testi-
mony before a Saline County
grand jury last week differed
from Malak’s opinion in his
findings in the deaths of Don-
ald George Henry and Larry
Kevin Ives. two Bryant tecen-

agers who were run over by a
train Aug. 23. 19387.

“I would have no question,
no hesitancy. about signing

this a homicide,” Burton said .

of Robinson's death in testi-
mony to the 20-member coro-
ner’s jury.

He said Malak’s findings in
his autopsy were correct -
Robinson died of pneumonia
— but Robinson would not
have contracted it had he not
been beaten and subsequently
hospitalized. Burton said.

Robinson was suffering
from dehydration and malnu-
trition when he was admitted
to the nursing home in June
1987, Burton said. However,
Robinson’s health had im-
proved and stabilized by the
time of the beating.

“After the beating, his “life
goes down to worse than when
he was admitted to the home,”
Burton said.

Burton’s trip to Arkansas
cost the county $1,600 in air-
fare, payment for Burton’s
time and other expenses,
Nawojczyk said.

After the attack, Robinson
was hospitalized at St. Vincent

Infirmary Medical Center for

head trauma and remained
there until July 7. He was re-
leased to the custody of his
daughter. but returned to the
hospital July 26. He died July
31.

~ The daughter. Joyce A. Rob-
inson Orsualla. also testificd.
She has a $100.000 lawsuit

pending against the nursing .|

home.
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Jeath of patient

leclared

J ames Scudder
©YTAFF

zr/ -er coroner’s jury took
; thai. .0 minutes Friday to
jde that the death of Peter Rob-
n, who died of pneumonia two
iths after he was beaten. in a
5ing home, was a homicide.
he decision differs from a rul-
by Dr. Fahmy Malak, the state
ical examiner, who has ruled
. Robinson, 75, died of natural
jes.
ortly after the jury’s decision,
e Nawojczyk, the Pulaski
nty coroner, delivered a war-
to the State Hospital ordering
ital officials to retain custody
immy Webb, 48, who allegedly
. Robinson while both men
tients at Jean’s Nursing
College Station.
ak, sed to discuss the ju-
‘fmdn .o Friday afternoon, but
Fed at it. He said the decnsxon
reached “without hearing the
pnce.”

" Prosecutor in a bind

e jury decision obviously puts
pcuting Attorney Chris Piazza
bind because Piazza, who nor-
y depends on the medical ex-

e HOMICIDE on Page 13A.)

W

h@mn@s@@

aminer's rulings, must decide
whether to go against Malak’s rul-

ing and file a criminal charge or -

simply ignore the coroner’s jury.
The jury’s ruling isn't binding.

Piazza refused to discuss the rul-
ing Friday. He said it would be
unethical to discuss a ‘‘possible
filing of charges.” He said he
would review the complete tran-
script of the proceedings. Friday
before deciding what to do, if any-
thing.

The coroner’s jury — a first in
Pulaski County — was impaneled
by Nawojczyk because he dis-
agreed with Malak's ruling. The
jurors heard testimony from em-
ployees of the nursing home and
two physicians who attended Rob-
inson when he was a nursing home
patient and when he was a patient
at St. Vincent Infirmary Medical
Center after the beating.

Doctor agrees with decision

Friday afternoon, Dr. Joseph
Burton, an Atlanta pathologist,
told the jury that after reviewing
all the evidence Malak had before
him, including Malak’'s own au-
topsy report, "I would have no
question and no hesitation that
this was a homicide.” Malak
wasn't subpoenaed and didn't tes-

—Staff Photo -by W. L. ‘Pét' P;it;;c;n
DR. JOSEPH BURTON

tify.

Burton agreed with Malak that
Robinson had several chronic dis-
eases at the time he was beaten,
and he agreed that Robinson died
of pneumonia.

But the pneumonia was a direct
result of respiratory and other

"problems brought on by the beat-

ing, Burton said. Robinson had
been able to walk, communicate
and feed himself before the beat-
ing occurred, he said.

Was comatose
From the time he was brought to

St. Vincent June 12, when the beat- -

ing occurred, until he died July 31,
Robinson was comatose and devel-
oped pneumonia - because he
couldn’t clear his lungs or move
about, Burton.

Burton is medical examiner for
five counties in the north metro-
politan area of Atlanta. He re-
cently testified before a Saline
County grand jury about the man-
ner of death of two teen-agers who
were run over by a train last year.
Malak had ruled that two boys
were in a deep, marijuana-induced
sleep when they lay side-by-side
on the railroad tracks and were
struck by the train.

The parents of the boys got a
court order, had the bodies ex-
humed, and had a second autopsy
performed by Burton, who testi-
fied that he found evidence of
wounds not consistent with those
that could be caused by a train. His
testimony led the grand jury to
conclude that the deaths were ho-
micides.

History of violence noted

Also Friday, the coroner's jury
learned that Webb, who was sent
to Jean's Nursing Home by the

State Ilospital, had a history of
violence and had been admitted to
the hospital 11 times since 1969.

Eunice Reed, administrator of
the nursing home, said State Hos-
pital officials didn’t tell her about
Webb's history when he was
brought to the home. Webb was
returned to the State Hospital af-
ter the beating.

Dr. M. A. Jackson, a family prac-
tice physician who attends Jean’s
patients, was at the nursing home
the day of the beating. He exam-
ined Robinson and sent him by
ambulance to St. Vincent.

He said Robinson had come to
the home in June 1987 and was
malnourished and dehydrated,
weighing 97 pounds. At the time of
the beating, Robinson weighed 115
pounds and ‘‘was able to walk with
some assistance," Jackson said. He
said he hadn't treated Robinson
for respiratory problems before
the beating and that it is “rather
common" for older people who are
immobilized in the hospital to de-
velop pneumonia.

Dr. Robert Abraham, a neurosur-
geon who treated Robinson at St.
Vincent, said Robinson was
“*breathing on his own” when he
was admitted to the hospital but
later developed pneumonia.

Robinson was discharged from
the hospital July 7 but was read-
mitted July 26.
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Cxpert aids state officials for 2nd time

Pathologist called one of ‘country’s most distinguished’

BY MAX PARKER

Democrat State Desk

Dr. Joseph Burton, a
Georgia pathologist, has for
the second time in three years
assisted Arkansas authorities
in their investigation of suspi-
cious deaths.

On Friday, the 43-year-old
chief medical examiner for
north metropolitan Atlanta of-
fered evidence in a 13-minute
videotape that disputed a rul-
ing that last summer’s deaths
of two Saline County youths
were accidental.

It was announced Friday
that a Saline County grand
jury investigating the case be-
lieves the deaths of Larry
Kevin lves, 17, and Don George
Henry 16, were homicides.

In April, Burton, at the re-
quest of Deputy Prosecuting
Attorney Richard Garrett of
Benton, examined the ex-
humed bodies of the youths,
who were hit by a Union Pa-
cific train Aug. 23, 1987.

Dr. Joe Burton

State Medical Examiner
Fahmy Malak had said the
boys were under the influence
of marijuana when they were
struck and ruled their deaths

accidental.

In August 1985, Burton was
used by the prosccution as an
expert witness in the Faulkner
County Circuit Court first-de-
gree murder trial of two men
accused in the 1960 death of
Marvin Williams. .

Williams died while in po-
lice custody at the Faulkner
County Jail in Conway. Burton
testified Williams died from
massive head trauma and said
it was homicide. The two men
were acquitted.

Burton’s work also has
gained him national recogni- -
tion.

The National Law Enforce-
ment Institute Inc. at Santa
Rosa, Calif, cited Burton as
“one of the country's most dis-
tinguished medical examin-
ers.”

He was used as a consultant

by officials in Tallahassee,
Fla., during an investigation of
the 1978 strangulation murders
of two Florida State University
sorority sisters.

Theodore R. Bundy was con-
victed of the killings after bite
marks found on one of the vie-
tims matched impressions that
had been taken of Bundy's
leeth.

At Atlanta, Burton was a
coordinating consultant to
both the FBI and the Georgia
Bureau of Investigation during
the investigation of 28 slain
black children and young
adults. Wayne B. Williams was
subsequently convicted in 1982
of two of the murders,

Burton has held his current
position since 1978. From 1981
to 1984, he was director of the
Forensic Pathology Training
Program at Emory University
School of Medicine at Atlanta.

Since 1979, he has been a re-
gional pathologist for the Fed-
cral Aviation Administration..
And since 1978, Burton ‘has
been a pathologist for the U.S.
Federal Penitentiary and a
consultant for the National

- Transportation Safety Board.
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Coroner calls for jury
in beating of patient

He says it contributed to man’s death

By James Scudder
GAZETTE STAFF

A rarec coroner’s jury will be
convened at 9 a.m. September 16 to
determine whether a beating a
man received in a nursing home
two months before he died contrib-
uted to his death.

Dr. Fahmy Malak, state medical
examiner, has ruled that the death

of Peter Robinson, 75, who died-

July 31 at St. Vincent Infirmary
Medical Center, was of natural
causes — pneumonia and cardio-
vascular disease.

Pulaski County Coroner Steve
Nawojczyk has disagreed with Ma-
lak's ruling. He said the injuries
Robinson reccived when he was
beaten by another patient in
Jean's Nursing Home in College
Station contributed to his death.
No charges have been filed in the
beating.

Nawojczyk called for the jury
Thursday and issued subpoenas to
nine witnesses. He refused to di-
vulge the names of the persons
subpoenacd.

Malak was reached at his home
Thursday afternoon and said of
Nawojczyk’'s action, “He does
what he wants to do. I have no
comment.”

Coroner retains attorney

Nawojczyk said he had retained
John W, Hall as his attorney in the
procecding and that 16 jurors
would be called to hear testimony

and dccide about the manner of
Robinson’s death.

State law allows a coroner to
choose from 12 to 23 jurors. Na-
wojczyk arbitrarily settled on 16.
Their names will be drawn from
the pool from which Circuit Judge
Tom Digby draws jurors.

The jury's decision won't affect
Malak’s ruling. But if the jury
should decide that the beating con-
tributed to Robinson’s death, the
decision would create a dilemma
for the prosecuting attorney, who

normally relies on the medical ex- .

aminer's ruling in potential crimi-
nal cases. .

Nawojczyk said a coroner’s jury
had never been called in Pulaski
County.

Robinson was attacked by an-
other patient June 12 while he was
a resident of the nursing home. le
was hospitalized at St. Vincent for
head trauma and remained there
until July 7. e was released to the
custody of his daughter but re-
turned to the hospital July 26 and
died July 31.

Malak performed an autopsy

Aug. 2 and released a summary of-

his findings to the Pulaski County
_ sheriff's office, Prosecuting Attor-
ney Chris Piazza and Nawojczyk
Aug. 24. Malak listed the cause of
death as ‘pneumonia associated
with pericarditis and arterioscle-
rotic cardiovascular disecase.
The coroner’s jury will hear tes-
timony in Judge Digby’s courtroom
in the County Courthouse.
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New head of crime

UDY GALLMAN
- atl Writer

= “thron, new director
e st Crime Laboratory,
s to think of himself as a
blem solver.
Ie knows he is up against
e tough ones, including a
rtage of forensic patholo-
s. Currently, Dr. Fahmy
ak, the state medical exam-
*, is the sole pathologist.
authron, 61, began his du-
Monday, spending his first
days of work getting ac-
inted with the 59 employ-

and familiarizing himself"

11 divisions of the labora-
, Today is his first day on
payroll for the $39,000-a-

-~ getting organized
day  .eeting informally
| employees, many of whom
knows through his former
as Sebastian County sher-
{e also interviewed an ap-
ant for a pathologist job.

Right now, we're up into

the red zone on getting a foren-
sic pathologist. We need to get
one on board,” Cauthron said.
Malak works up to 18 hours a
day to keep up, Cauthron said.

Cauthron’s main priority
will be recruiting, training and
retaining a pathologist, a diffi-
cult task because of low pay,
he said. He also wants to add a
third pathologist so the labora-
tory can operate seven days a
week and eliminate backlogs.

Cauthron retired as sheriff
in January, opting for early re-
tirement because of family and
health reasons. In March, he
received six bypasses in open
heart surgery - his second
since 1979. However, he said
Tuesday he is capable of han-
dling the director’s job.

“It presented a new chal-
lenge, and it gave me an oppor-
tunity to work in a field where

. I have some expertise,” he

said.
He enjoys the administra-

:tive aspect of the job, and is

Arkansas DemocratBarry D. Arthul

NEW DIRECTOR - Bill Cauthron, new director of the state Crime Labora-"
tory, informally met with employees Tuesday. He officially starts work today.

satisfied to see projects com-
pleted and employees working

as a team, he added.
“I miss being out in the

field, but I'm not 23, 24 years
old,” he said.
Cauthron has taken over the

- crime laboratory after two out-

side pathologists reviewed the
medical examiner’s office and
raised questions about several
of Malak’s rulings. Cauthron
said he has an open mind
about the crime laboratory
and its employees.

“They're going through a
tough time right now,” Cau-
thron said. However, he said,
“adversity either does one of
two things. It either beats you
or it makes you stronger, and
we're hoping it will make the
department stronger.”

Cauthron, the seventh direc-
tor, replaces Howard “Bear”
Chandler, who had been acting
director. Chandler will return
as chief of the questioned doc-
uments section.

Chandler replaced James
Clark, who resigned to become
director of the state Transpor-

tation Safety Agency.
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By James Scudder
GAZETTE STAFF

Pulaski County Coroner Steve
* Nawojczyk is considering impanel-
ing a coroner’s jury — rarely, if
ever, done in Pulaski County — to
investigate the death of a beating
victim, ,
Nawojezyk said Tuesday that he
was considering the action after
learning that Dr. Fahmy Malak,
the state medical examiner, had
ruled that the cause of the man’s
death was pneumonia and the
manner of death was natural.
Peter Robinson, 75, was attacked
by another patient June 12 while
he was a resident of Jean’s Nurs-

Rare coron<y’s jury
shay review death

Nawojczyk criticizes role of examiner

ing Home at College Station. He
was hospitalized at St. Vincent In-
firmary Medical Center for head
trauma and remained there until

July 7. He was released to the -

custody of his daughter but re-
turned to the hospital July 26 and
died July 31.

‘Natural’ death

Malak performed an autopsy
Aug. 2 and released a summary of
his findings to the Pulaski County
sheriff's office, Prosecuting Attor-
ney Chris Piazza and Nawojczyk
Aug. 24. Malak listed the cause of
death as ‘“‘pncumonia. associated

(Sce JURY on Page 4B.)

Jury

Continued from Page 1B.

with pericarditis and arterioscle-
rotic cardiovascular discase' and
the manner of death as *‘natural.”

Malak said in a brief telephone

conversation Tuesday afternoon

that the full autopsy report was'l1
pages, but he refused to discyss

the contents, saying he had re-

leased the report to the sheriff’s
office and prosecuting attorney.
But Sherry Rainey, a sheriff's
spokesman, - said ‘the full report
couldn't be released until “‘the case
is closed” by Piazza. Deputy Prose-
cutor Lloyd King said later that he

.| couldn't release f.hg report either,
because he had not yet received it -

or the sheriff's investigative file.
Doesn’t question cause

Nawojczyk said a coroner’s jury
would have no authority to over-
rule Malak's finding but would
make its own final statement
about the manner of death. He said
he couldn’t and wouldn't question
Malak's finding that the caus€ of
death was pneumonia assoclated
with the other complications. ;

Nawojczyk said, “My problem
isn't with him [Dr. Malak]. My
problem is with the system.” He
said current state law gave the
medical examiner the authority to
rule on both the cause and manner
of death and that a ruling on the
manner of death should be left to
the coroner.

Releases coroner’s report

Nawojczyk released his own cor-

it also would be submitted to the
sheriff’s office and to Piazza.

He said in his report that when
Robinson was readmitted to St.
Vincent Infirmary Medical Center
July 26, his condition was diag-
nosed as “dementia sccondary to
past trauma and respxratory dis-
tress.’

He also noted that medical re-
cords from St. Vincent said Robin-
son’s initial admission diagnosis
June 12 was that he had a ‘“closed
head injury with coma"” and *lac-
erations of the face and lip, right
side.” When Robinson was dis-
missed, medical records showed
that he suffered from “‘respiratory
distress, secondary to No. 1,”
meaning secondary to the *‘closed
head injury with coma.”

Nawojczyk said in his report
that he had talked with Dr. Robert
Abraham, a physician who at-
tended Robinson at St. Vincent,
and that Abraham *“‘advised me
that if the beating took place and if
the decedent [Robinson] was ambu-
latory and able to care for his own
secretions, Dr. Abraham felt the
beating could have contributed to
the death of this patient.” '

Nawojczyk said Robinson appar-
ently had been pushing a wheel-
chair or walker, using it for sup-
port, ‘‘and apparently did
something to upset another patient
and the other patlent allegedly
pushed Robinson in a room and
began beating on him."

A 25-year employee in the coro-

Nawojezyk and his predecessor,
Dr. Gordon}{olt said she knew of
no coroner’s inquest that had ever

been conducted in Pulaskx County

oner's report Tuesday, adding that -

ner’s office who has worked for -




Arkansas Democrat B

FRIDAY, JULY 15, 1988

Long-dormant panel meets,
opts to review Malak’s office

BY MAX PARKER

Democrat State Desk

The state Medical Examiner
Commission on Thursday met
for the first time in more than
a decade and decided Lo pro-
cceed with a review of the state
medical examiner’s office.

The five-member panel also
agreed to find an outside
pathologist to replace a New
Mexico expert who asked to be
relieved of his participation
after learning a Saline County
grand jury tried to serve him
with a subpocena.

The review had been initi-
ated by the state Crime Labo-
ratory.board which, in March,
hired as consultants Dr. David
Wiccking, chief medical exam-
iner of the Virginia medical
examiner's office at Rich-
mond, and Dr. Russell
Zumwalt, assistant chief medi-
cal investigator of the New
Mexico medical examiner’s

"office at Albuquerque.

Commisson members, who
Just recently were aquainted
with their duties, looked to Dr.
Malcolm Moore, chairman of
the Crime Laboratory board,
and Lo Betsey Wright, Gov. Bill
Clinton’s chief of staff, for gui-
dance during their meeting at
the state Department of
Health.

In April, Attorney General
Steve Clark said the commis-
sion, created ncarly 20 years
ago, was ncver abolished and
should continue to function.

State law specifically gives
the commission power to ap-
point and employ a state medi-

.cal examiner.

At a glance

| SO S i

e The state Medical Examiner
‘Commission met Thursday for the
first time in more than a decade.

® The five-member panel de-
cided to continue a review of the
state medical examiner's office and
to replace an outside pathologist who
asked to be relieved from the review.

e State law specifically gives the
commmission power to appoint the
state medical examiner.

e The review will consist of a job
perdormance evaluation of Dr. Fahmy
Malak, the state medical examiner,
and an evaluation of the working en-
vironment at the state Crime Labora-
tory.

The commission members
include Dr. Joycelyn Elders,
director of the state Depart-
ment of Health, who was
clected to chair the panel;
Union Countly Sheriff August
Pieroni of El Dorado, repre-
senting the Arkansas Sheriffs’
Asociation, who was clected
vice-chairman; State Police Di-
rector Col. Tommy Goodwin;
Dr. Dodd Wilson, dean of the
University of Arkansas for
Medical Sciences; and Ham-
burg Police Chief Richard
Thomas, representing the asso-
ciation of the Chiefs of Police
of Arkansas.

Ms. Wright told the commis-
sicn the review had been “put
on hold depending on what
this group decides.”

" Ciling the possibility the
commission may only be func-
tioning short-term, Goodwin
suggested the group work in

conjunction with Moore and
the Crime Laboratory board.

Moore said the outside ex-
perts would not conduct a peer
review with *“the idca they
would have (o review cvery
controversial case Dr. Malak
has been involved with in 9%
years.”

“It's hard to get a peer re-
view in an areca where it might
lead to litigation,” Moore said.

“I think the difficulty is
clarifying the difference be-
tween a job performance cval-
uation and sccond opinions on
cases,” Ms. Wright said.

The review would consist of
a job performance cvaluation
of Dr. Fahmy Malak, state med-
ical examiner, and an cvalua-
tion of the working environ-
ment at the Crime Laboratory,
Moore said.

On Junc 13, Wiccking in-
formed the state he no longer
wanted to be involved with the
review. Ms. Wright said he re-
signed becausc “‘there was no
way to provide him with a
guarantec that he wouldn't be
subpocnacd.”

In May, a Saline Counly
grand jury investigating the
Aug. 23, 1987, dcaths of Larry
Kevin Ives, 17, and Don George
Henry, - 16, issucd subpocnas
for Wiecking and Zumwall
while the two had been in the
state beginning their review.

“I think he was feceling
fairly harassed .. being sub-
pceonacd in a case they weren't
working on,” Ms. Wright said.

.
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Wedical Examiner Commission to continue
review of office

By Carla Johnson-Kimbrough

- GAZETTE STAFF

@0

In its first meeting in several
yezirs, the state Medical Examiner
Commission decided Thursday to
oroceed with a review of the state

edical examiner’s office.

. The commission also decided to
hire another pathologist to join Dr.
Russell Zumwalt of the New Mex-
ico Office of Medical Investigator
in conducting the review.

In March, the state Crime Labo-
ratory Board hired two forensic
pathologists — Zumwalt and Dr.
David Wiecking, the Virginia state
medical examiner — to review the

performance of Dr. Fahmy Malak, .

the state medical examiner, and
the operation of the medical exam-
iner's office.

Wiecking resigned June 13. Zum-
walt has agreed to continue the
review, '

Could be called as witness

Dr. Malcolm Moore Jr. of Little
Rock, the Crime Lab Board chair-
man, said Wiecking resigned be-
cause there was no guarantee that
he would not be called as an expert
witness in another investigation
concerning Malak’s findings.

After finding another patholo-

gist, the review will probably take
several weeks, Moore said.
Attorney General Steve Clark
concluded in April that the Medi-
cal Examiner Commission, created
in 1969, had not been abolished by
the creation of the state Crime
Laboratory Board, which hired
Malak in 1979. The Crime Lab
_Board had been operating under
the assumption that it was respon-
sible for the medical examiner's
office, a division of the Crime Lab.

Review postponed

The review had been postponed
i until the Medical Examiner Com-
“mission could take action on it,
“ Moore told the commission Thurs-
day that it was responsible for,
among other things, hiring and fir-
ing the state medical examiner,

The commission members are Dr.
Joycelyn Elders, state Health De-
partment director; Union County
Sheriff August Pieroni; Hamburg
Police Chief Richard Thomas; Dr. .
.Dodd Wilson, dean of the College
of Medicine at the University of
Arkansas for Medical Sciences,
and Col. Tommy Goodwin, director
of the State Police. Elders was
elected chairman and Pieroni was
elected vice-chairman.

The commission members in(}i-
cated Thursday that the commis-
sion would be short-term.

Gov. Bill Clinton’s office has al-
lotted $10,000 for the review. ’

Betsey Wright, the governor’s
chief of staff, told the commissiqn
that a “codification error left it
[commission] on the books,” bpt
that she expected that the commis-
sion’s future may be re-examined
by the legislature.
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Crime Lab’s new chief:
Shake-up not on agenda

BY JOAN I. DUFFY

Democrat Capitol Bureau

The new director of the
state Crime Laboratory said
Thursday he hopes to bring ad-
ministrative skills to the job
but will leave the forensic du-
ties to experts already in
place.

“I’m not coming into the job
with a new-broom mentality.
Most of the people I know
down there are real competent
pcople. I'm not a scientist,”
said Sebastian County Sheriff
Bill Cauthron, who assumes
his new duties in August.

Cauthron, 61, who will retire
from the sheriff’s office to take
the job, said he will work to

cut the time in which a law en-

forcecment agency receives a
Crime Laboratory report on
submitted evidence.

Cauthron said he was aware
of controversy surrounding the
operations of Dr. Fahmy
Malak, state medical exam-
iner, but knew no more than
what he has read in the news-
papers.

Malak has come under criti-

cxsm for opinions he has deliv-

ered in some deaths, mcludmg"

his report that two boys run

over by a train in Saline"
County last summer were ina
marijuana-induced stupor and."
failed to hear the approaching

train.

“I'll go in with an open.
mind,” Cauthron said. “I'll try ....

to work with everyone.”

Cauthron will have no..
power to hire or fire the medi-.. .
cal examiner or the directors .
of the other Crime Laboratory -

divisions. A commission han-

dles those personnel deci- -

sions.

The director of the Crime
Laboratory earns $39,000 annu- - -

ally and serves at the pleasure
of the governor.

Cauthron said he will take
advantage of an extended
early retirement program to

. leave the sheriff's office. He

was’ a deputy from 1955-61,

then returned as the elected

sheriffin 1973.

Ll kit G R A




LR man, 27, charged

Democrat Staff

A 27-year-old Little Rock
man was arrested Tuesday and
charged with first-degree mur-
der in the 1986 death of Hazel
James, 82, who lived at 918 Bat-
tery St., Little Rock police
‘said.

Earnest Green, an inmate at
the Cummins Unit of the Ar-
kansas Department of Correc-
tion, was charged Tuesday in
- Pulaski County Circuit Court.

"Detective Lt. Richard Fulks
said Green, who is serving a
five-year sentence for first-de-
gree sexual abuse and at-
tempted rape, confessed to the
murder in a letter received
April 27 in U.S. District court
in Little Rock. Fulks said
Green admitted striking the

in ’86 death of woman

woman with an object during a
burglary of her home.

Dr. Fahmy Malak, state
medical examiner, determined
in 1986 that Ms. James died
from a ruptured internal ar-
tery, but said further investiga-
tic n was needed to rule on the
manner of her death, Fulks
said.

Fulks said detectives and
prosecuting attorneys inter-
viewed Green on May 4, and
Green gave them a sworn state-
ment about the slaying.

Police spokesman R.L.
“Bert” Jenkins said May 16
that authorities had first spec-
ulated that Ms. James hit her
head in a fall, returned to bed
and died.

Ms. James' body was found
in her bed June 19, 1986.

(Dignons) /
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Patﬁologist ‘outraged’ by jury’s subpoena attempt |

3Y & G THOMPSON

JemBrgg/Benton Bureau

5 ON - An “outraged”
Dr.= ,id K. Wiecking said
Thursday he was told a Saline
County grand jury had issued a
subpoena for him while he was
in Arkansas on Tuesday to re-
view the state medical exam-
iner’s office.

But state authorities never
old Saline County investiga-
ors the whereabouts of Wieck-
ng, a Richmond, Va., patholo-
zist, or his colleague in the re-
siew, Dr. Ross E. Zumwalt of

Albuquerque, N.M.

The review is being paid for
with $20,000 from Gov. Bill
Clinton's emergency fund.
Both pathologists stayed in Ar-
kansas one day, and Wiecking
said Thursday, “I may never
come back.”

The grand jury is investigat-
ing the deaths of Larry Kevin
Ives, 17, and Don George
Henry, 16. The two youths were
killed Aug. 23, 1987. They were
struck by a train, but in a pre-
liminary report Wednesday,

the grand jury ruled the

deaths “probable homicide.”

Deputy Prosecuting Attor-
ney Richard Garrett of Benton
said Thursday that the grand
jury thinks the boys died by
some force other than the
train. ‘

“The grand jury meant by
the statement of probable
homicide that they probably
suffered death as a result, or
in connection with, some force
other than the train,” Garrett
said. :

In regards to the subpoenas,
Wiecking said Thursday he

fon

was “disgusted by the whole
affair.”

He said he was most “out-
raged at the grand jury and the
prosecutors leading it for issu-
ing the subpoenas.” He also
said he did not appreciate
being invited into a contro-
versy by the governor’s office
without any warning of what to
expect.

There was no good cause for
him to appear before the
grand jury, Wiecking said.
“There’s nothing I could tell
them about that case,” he said.

Dr. Fahmy Malak, the state
medical examiner, declined
Thursday to comment on_ the
case, which is under a court
gag order. Malak earlier ruled
the deaths accidental. The
grand jury tried to subpoena
the two pathologists reviewing
Malak’s office.

Wiecking is Virginia's chief
medical examiner. He came to
Arkansas on Tuesday to begin
the state-sponsored review
with Zumwalt, assistant.chief

See SUBPOENA, Page 38
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Malak review
won’t judge
specific cases
Pathologists visit [ab

By Mark Oswald
GAZETTE STAFF

Two out-of-state pathologists re-
viewing the performance of Dr.
Fahmy Malak as state medical ex-
aminer won't pass judgment on
specific rulings and court testi-
mony that have sparked contro-
versy.

“That is not our function,” Dr.
Ross E. Zumwalt, assistant chief
medical investi- Review team,

gator for New | Wrightsubpoe-
Mexico, said naed to testify,
Tuesday. 8A.

Dr. Zumwalt and Dr. David K.
Wiecking, Virginia’s chief medical
examiner, spent the morning at the
state Crime Laboratory. They later
interviewed legal, medical and law
enforcement professionals who
deal with the medical examiner's
office. )

Dr. Zumwalt said he and Dr.
Wiecking agreed in discussions

(See MALAK on PageBA) |

: @
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N\ ] —§taﬁ Photo by Steve Keesee
Dr. Zumwalt (left) and Dr. Wiecking are reviewing Dr. Malak.

Malak

Continued from Page 1A.

with state officials — including
Betsey Wright, chief of staff for
Governor Bill Clinton — not to

review specific cases. “Someone
else can be retained to do that,” he
said.:

Dr. Zumwalt said the reviewers
had no intention of checking court
testimony. The Arkansas Gazette
has reported discrepancies in Dr.
Malak's testimony in several
cases.

Tuesday evening, Wright said
Dr. Zumwalt and Dr. Wiecking had
been hired by the state Crime Lab-
oratory Board “to conduct a job
performance evaluation of the
state medical examiner — they
weren't employed to be a second
opinion on cases which have been
litigated.” ' .

Wright said her *“assumption”
was that the reviewing patholo-
gists could evaluate Dr. Malak
“without going through™ every
case he had worked on. She said
the pathologists can ‘“review the
procedures he has used in the
cases and look at files in sporadic
cases.”

The governor's emergency fund
has provided $20,000 for the re-
view.

Dr. Wiecking said the purpose
was to check how well the medical
examiner’s office was functioning
and to “‘recommend any improve-
ments that are needed.”

“We're just trying to find out
what the hell is going on,” he said.

Dr. Zumwalt said files in specific
cases — including those that have
raised controversy — may be ex-
amined, but he and Dr. Weicking
wouldn't comment on Dr. Malak’s
findings.

He said he and Dr. Wiecking
were impressed with the Crime
Lab’s physical facilities and the
“enthusiasm' of the staff and they
were told that the Labgmsds more
money and staff.
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Peer review won’t resolve questions
about Malak

| /hembers of the state's law enforcement

{ munity last week gave a clear show of
- *for Dr. Fahmy Malak, the state

S ——— medxcalexammer

In testimony be-
fore a legislative
committee review-
ing the medical ex-
aminer’s office,
representatives of
the associations of
sheriffs, chiefs of
police and prose-
cuting attorneys all
offered high praise
for Dr. Malak.

It was a friendly
forum for such
tributes. The com-
mittee chairman,
/ﬁob Wells - Senator Max How-

Iy ell of Jacksonville,
‘K > Aeclear his opinion of Dr. Malak
tWa s earlier. At that initial commit-
Le¢ meeting, Howell said 1, he’d heard noth- i
Ing but good things about Dr. Malak and -
Jabeled the much publicized complaints
about Dr. Malak’s work *politics.”

(Howell showed his sentiments again at
he meeting last week, when after the out-
pouring of support for Dr. Malak, an unin-
vited speaker showed up to voice his
yrievances about the medical examiner’s *
work. John Burrow, an attorney serving

apltol
‘Bureau

|

\is first term as Washington County coro- |

er, told the committee about three cases
n whxch he questioned Dr. Malak's find-
ngs or his refusal to conduct an autopsy.
(In one of those, Burrow said, Dr. Malak
old him not to send a body for autopsy
espite susplc‘s the death was drug-re-

lated. Over the telephone, Dr. Malak said
it was obvious the boy, who had been
found with a plastic bag over his head,
had been inhaling freon. .

(“*'But do you have any specnf ic com-
plaints?" Howell said.) '

To the public, it probably seems natural
that law enforcement would offer its sup-
port for Dr. Malak in his time for crisis.
After all, he's one of their own, right?

" Wrong.

Despite every epxsode of “Quincy” you
ever watched on television, a medical ex-
aminer is not a cop. He's not a detective.
He is not a member of law enforcement.

It's animportant point to remember, one
that’s probably been overlooked in all the
controversy regarding Dr. Malak.

The medical examiner’s job is to be the
impartial determiner of the cause and
manner of death in cases of death by sus-

"picious or unnatural causes. His job is to

autopsy the victim, make his findings and
let the chips fall where they may.

Inthe vast majority of cases that make
their way into court, the medical examin-

. er'staskis fairly simple and his testimony

is not critical. In those cases, the basic
facts are well established through wit-
nesses or other evidence. The medical ex-

. aminer merely corroborates those facts

and offers in evidence what's obvious: For-
example, that a bullet went in here and -
went out there; that the victim died of a
wound to the head or wherever, that the

, death was a homicide. 1 B

Butinrare mstances the decxslon to flle

&)

charges and indeed the state's entire case
canride on the medical examiner’s find-
ings. And in those cases, the medical ex-
aminer’s position is a powerful one and
his testimony carries great weight.

Of all the witnesses in a criminal trial,
the medical examiner is the only one who
cannot be cross-examined for bias. He's
the only witness who’s not related toor a
friend of the defendant or the victim;
who's not trying to make a case, or who's
not being paid for his testimony.

And the point of all this controversy
over Dr. Malak is that, in some cases, he
has apparently been something less than
an impartial determiner of the facts.

This week, two forensic pathologists
hired by the state Crime Lab will arrive in
Little Rock to conduct a review of Dr. Ma-
lak and the operations of his office. So far,

' _it's not clear either from the crime lab
board or the governor's office what will
. be the scope of the pathologists’ review.

While the board originally talked about
havmg the two look into the specific cases
raised by the media, it's been sounding re-
cently as though the two are only going to .
conduct a peer review of the office, study-

.ing the office’s structure, function and

procedures and examining some case files.
Such a review will be beneficial, in that
it will clearly establish what's already
known: The medical examiner’s office and
the whole crime laboratory is seriously
underfunded and understaffed.

But none of that justifies what has ap-
parently occurred in those cases in which

Dr. Malak has either claimed to have per- -

formed autopsies he never really per-
formed, or misstated the amount of time

he had a critical piece of evidence or testi- -

fied contrary to his own pretrial state-
ments or simply offered opinions that
strike the layman as somewhat bizarre.

Those kinds of things can’t be found by -

lookmg through the files at the medical
examiner’s office. They can be found only
by examining court transcripts.

And unless either the two pathologists
or the Crime Lab board takes a hard look

at Dr. Malgk’s testimony, then the i isgsueof .

his credibility will gounresolved.




BY MAX PARKER

Democrat State Desk

If there is a question of
whether a death should be
ruled a suicide or homicide,
the state medical examiner’s
office tends to call it a suicide,
the Washington County coro-
ner said Wednesday.

John Burrow of Fayetteville
was one of several officials
who testified before a special
legislative committee created
in April to review the func-
tions of the state medical ex-
aminer’s office.

Much of Wednesday's 3%-
hour meeting consisted of fa-
vorable testimony about the

state Crime Laboratory and

the medical examiner’s office.
Burrow said he was told by
acting state Crime Laboratory
Director Howard “Bear” Chan-
dler that the two doctors in the
office each spent an average of
two days a week in court testi-
fying. Burrow said he believed
the tendency is to rule border-
line cases as suicides.
* “I honestly do believe in my
terribly suspicious, paranoid
mind, that if they have a bal-

ance between suicide and
homicide ... it will be suicide,”

- Burrow said.

Burrow cited a case from
his county in which Dr. Fahmy.
Malak, state medical exam-
iner, ruled a death a suicide
based on a telephone conver-
sation with another physician
and not on physical evidence.

“They looked for and they
found an out from testifying in
court,” he said.

Testimony also was offered
by Buster
brother-in-law of William
Horne, who is in prison for the
death of David Michel. Dis-
crepancies. in Malak's testi-
mony during Horne’s original

trial for first-degree murder

recently have been reported.

A small group of citizens ap-
plauded after Schmidt fin-
ished reading a short state-
ment that said, in part, that
families who questioned some
of Malak’s rulings have been
classified as being on a witch
hunt. He did not say who said
that about the families.

Other witnesses included

- -~

!

ﬁ

Schmidt, the .
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Leglsﬁaml’s hear-about rulings

Witness: Office leans toward suicide when in doubt

Chandler, Clark County Sheriff
Al Harris, Faulkner County
Sheriff Bob Blankenship and
Prosecuting Attorney Chris
Raff of Searcy.

Sen. Mike Kinard of Magno-
lia asked many- witnesses
whether they believed it is im-
portant to list the manner of
death on death certificates.
The manner of death can be
categorized as homicide, sui-
cide, accident or undeter-
mined.

Dick Pace, Arkansas Coron-
ers Association president, said
no single person should rule
on the manner of death. He
said the investigating law en-
forcement agency, the coroner
and the state medical exam-

iner all should have input into

that ruling.

“I think it should be a team
effort,” he said.

He also said there needs to
be a procedure outlined to

deal with instances in which a.

dispute arises in determining
the manner of death.
Chandler said he could nnt

-

answer why it is 1mportant for
the medical examiner to deter-
mine the manner of death.

Raff, speaking as president
of the Prosecuting Attorneys
Association, said it really is
not 1mportant that the manner
of death be listed.

“It’s not all that 1mportant
in a homicide case,” he said.
“It’s only his (Malak’s) opinion.
Istill have to prove that.” '

After the meeting, Sen. Max
Howell of Jacksonville said he
did not see any reason to ask
Malak to testify before the
committee.

Blankenship- and Harris
said they never have disputed
Malak’s opinion on a case. Raff
said Malak was “highly profes-
sional and highly competent.”

Harris and other witnesses
agreed that a problem some-
times exists with the length of
time it takes for evidence to be "
analyzed at other divisions of
the state Crime Laboratory.
They agreed a shortage ' of
money and labor contributes
to the problem.
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Examiner’s office. Iauded
- Needs money, people, lawmakers toldu.

Nothing is wrong with the state
medical examiner’s office that
more money and personnel would
not solve.

That is what representatives of
sheriff, prosecutor and police
chief organizations told legislators
Wednesday.

Speaking to a special leglslatnve
comnmnittee reviewing the functions
of the medical examiner's office,
they praised the office and the
medical examiner, Dr. Fahmy Ma-
lak.

But, at the close of the three-
hour meeting, members of the pub-
lic urged the committee to broaden
its inquiry beyond a study of the
office's function and organization.

Howard (Bear) Chandler, acting
director of the Crime Laboratory,
said additional staffing and per-
sonnel were the office's greatest
need.

Clark County Sheriff Al Harris,
Faulkner County Sheriff Bob Blan-
kenship and Garland County Sher-
iff Clay White, speaking for the
state Sheriffs Association, said the
Crime Lab always has been under-
1 staffed and underfunded.

Proseccuting Attorney Chris Raff
of Scarcy, president of the state
Prosecuting Attorneys Associa-
tion, said the office’s only problem
is that “they’'re spread a little
thin” and that he had always

found Dr. Malak *highly profes
sional and hlghly competent.” '

AR RAF S

Effect of workload a concern ' ***
M
At the close of the commlttee s
regular agenda, Washmgton

-County Coroner John Burrow said- ~

he feared the office’s workload:
may be influencing its conclusions®
in many cases. He told the commit! -~ '
tec about several cases in which he’,
cither disagreed with the office’s. +
conclusions or was unable to geto.i:
the office to conduct an autopsy. ;...
Buster Schmidt, the brother-in-
law of William Horne, who is in-:.+
prison .for a Little Rock slaying, i
told committee - members theyi.:
should examine discrepancies in.,;:;
Dr. Malak's testlmony in Horne’s .-
case and others. |
State Senator Max Howell of"l-
Jacksonville told Schmidt he was .-
happy to have his comments. “We
don't want to sweep anything un- -
der the rung,” he said. )
Naioli Beamer of Hot Springs,
the wife of Dr. Lec Beamer, also
urged the committee to look into -
Dr. Malak’s findings in specific :-
cases and said her husband would .
testify. Dr. Beamer was the associ-, !
ate medical examiner for 14 -
months, but was:fired by Dr. Ma-
lak and currently has a lawsun”"
pending in federal court.
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Malak is ‘excellent.’ say

64% of sheriffs in survey.

- BY MAX PARKER

Democrat State Desk

Cary Gainces, executive di-
rector of the Arkansas Sher-
iffs’ Association, announced
Monday that 64 percent of the
group think Dr. Fahmy Malak,
the controversial state medical
examiner, is doing an excel-
lent job.

During a morning news con-
ference held at the headquar-
ters of the Arkansas Associa-
tion of Counties, Gaines re-
leased the results of a
“confidential” survey sent to
the state’s 75 sheriffs.

The survey, which consisted
of three questions, was an-
swered by 53 sheriffs, Gaines
said. The names of the re-
sponding sheriffs were not
listed, and Gaines said he did
not contact those who did not
respond.

During a March meeting of
the state Crime Laboratory
Board, Gaines - in speaking
on Malak’s behalf - said the
survey had revealed 90 per-
cent of the sheriffs thought
Malak was doing an excellent
job, with 10 percent of the

. sheriffs saying he was doing a
very poor job. At that time, 45
sheriffs had responded to the
survey.

The figures released Mon-
day revealed 64 percent of the
sheriffs thought the state med-
ical examiner's office pro-
vided excellent service, 19 per-
cent said the service was good,
11 percent had no opinion, 2 - - -
percent said the office needed Arkansas DemocratBarry D. Anthur
improvement and 4 percent pMALAK SUPPORTERS — Cary Gaines, executive director of the Arkansas

said they received unsatisfac- , Sherifis’ Association, Monday announces the group’s support of Dr. Fahmy ;
See MALAK, Page 38 Malak, state medical examiner. -
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Malak

e Continued from Arkansas Page

‘tory service.
“+ In rating Malak’s perform-

'-ance, 49 percent said he was

~doing an excellent job, 32 per-
“‘cent said he was doing a good

“job, 9 percent listed his per-

"“formance as fair, 4 percent had

no opinion, 4 percent said he
‘needed improvement and 2
" percent rated his performance

- as poor.

The sheriffs were also asked
if they wanted Malak to retain
his position as state medical
‘ examiner.

Eighty-three percent said

: , yes, 8 percent said no and 9

percent said they had no opm-
ion.

Recent media reports have :

raised questions about Malak’s

« findings and testimony in sev-

. eral cases. The state Crime
. Laboratory Board hired two

' . outside pathologists to conduct

a review of the state medical
. examiner's office.

The experts are scheduled
to arrive May 24 and will be
paid with money from the gov-
ernor's emergency fund.

A legislative subcommittee
also has been created to re-
view the functions of the off-
ice. It is scheduled to meet
again Wednesday to hear testi-
mony from members of the Ar-
kansas Sheriffs’ Association
and other state groups.

“Anyone is going to make
some mistakes,” Gaines said. .

“We keep a comprehensive file
(of newspaper articles) and
there have been about 12 cases
that are newsworthy and con-
troversial since 1983. Out of

the number of cases that he .

has the opportunity to make
‘mistakes with there just aren’t
that many.”
Gaines said shenffs across
the state believe Malak’s con-
_ troversy stems from the nature
of his job, the visibility of the
position, the fallibility of the

| At a glance i

]

e .Cary Gaines, executive director
of the Arkansas Sheriffs’ Association,
said Monday most sheriffs supported
Dr. Fahmy Malak, state medical ex-
aminer.

e A three-question survey was
answered by 53 sheriffs, Gaines

said.

® The survey showed 64 percent
thought the state medical examiner's
office provided excellent service,
while 4 percent said they recelved
unsatisfactory service. 1

e The survey also showed that
49 percent said Malak was doing an
excellent job, while 2 percent rated
his performance as poor.

e Eighty-three percent said they
wanted Malak to stay as state medi-
cal examiner, while 8 percent said
no.

occupation, the personalities
of the people involved and pol-
itics.

He said many of the sheriffs

"who had contacted him be-

lieved Malak was being per-
secuted and that the ongoing
Saline County grand jury was a
witch hunt.

The grand jury has been in-
vestigating the Aug. 23, 1987,
deaths of two Saline County
youths hit by a train while

lying on railroad tracks near .

Alexander.

Malak ruled the deaths acci-
dental, saying the boys were
unconscious at the time of
death from the “psychedelic
influence” of marijuana. Inde-
pendent experts have disputed
that finding.

Gaines said many sheriffs
have also questioned the
credentials of Dr. Joseph Bur-
ton, an Atlanta pathologist
who exhumed the boys’ bodies
for a second autopsy, and why
it has taken so long for him to
release his fmdmgs

Another survey, the results
of which will be released
within the next couple of
.weeks, asked the sheriffs to

_ _rate all the state agencies.
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*86 death ruled slaying;
(~mrest is expected soon

Nearly two years after the fact,
authorities have decided that Ha-
zel James, 82, was killed.

And the police, who received
new information about a week ago,
expect to make an arrest soon,
they said Monday. '

James was found dead in her bed
at home at 918 Battery Street
about 3:10 p.m. June 19, 1986.
State Medical Examiner Fahmy
Malak didn’t rule on the cause of
death then, he said Monday,
“pending an investigation.”

Acting Police Chief James Van-
diver said Monday that detectives

eceived information more than a
ek ago that James had been

killed.

“They have something impor-
tant they’'ve found and they called
me,"” Dr. Malak said. "I made my
final ruling of homicide a week
ago.”

Lt. R. L. (Bert) Jenkins, police
public information officer, said
James was hit in the head with a
fist by someonz who broke into her
residence. Nothing was missing
from her house.

Detectives said at the time that
the woman had been dead eight to
15 hours before she was found.
Ths body had bruises and Tacial
cuts and a large bruise was also
found on the left side of the head.

New evidence
leads to suspect

in '86 death

BY NOEL OMAN

Democrat Staff Writer

Little Rock police have a
suspect in the suspicious
death of an 82-year-old woman
almost .two years ago at her
South Battery Street home, a
police spokesman said Mon-
day.

The suspect could be
charged soon in the death of
Hazel James of 819 S. Battery
St., Lt. R.L. “Bert” Jenkins of
the Little Rock police said.
~ “We always knew how she
died, but we did not know the
circumstances,” Jenkins said.
He declined to elaborate on

“how police got information

that led to the néw develop-
ments in the case.

Because of the woman’s ad-
vanced age, authorities had
speculated she may have hit
her head in a fall, returned to

bed and died there, Jenkins"

said. Detectives now believe
the suspect broke into her
home and fatally beat her.
Officers found Ms. James
dead in her bed on the after-
noon of June 19, 1986. She was
dressed in nightclothes. A bru-
ise on the left side of Ms.
James’ face was the only ini-
tial sign that she may have
been the victim of foul play.

Three employees of a roof-
ing company doing work on
her home called police about
3:30 p.m. that day after they be-
came concerned when Ms,
James did not answer knocks
to her door. They also noticed
a front window open.

Ms. James, who lived alone,
was last seen alive two days
before in her back yard by a
resident of a neighboring
apartment complex.

Detectives at the time said
they were not certain the cir-
cumstances of her death, but
were treating it as a homicide.

" But an autopsy done a short.

time later could not determine

the exact circumstances ei-*

ther, so the case remained-
open, Jenkins said.

Authorities knew she died-
from a blow to the head, but:
did not know how the blow was*
inflicted, Jenkins said. How-*
ever, the new information de-»
tectives got earlier this month:
about James’ death was
enough to have her death’
ruled a homicide.

A warrant charging the sus-'
pect probably will be obtained:
through Pulaski County Circuit
Court, Jenkins said.




ARKANSAS GAZETTE Tuesday, May 17, 1988 ..

Malak gets |
good news

from sheriffs
Approval rating high

Dr. Fahmy Malak, the state
medical examiner, got a public
pat on the back Monday from the
Arkansas Sheriffs Association.

The organization said 43 of the
state’s 75 sheriffs thought Dr,
Malak was doing a good job.

Of the 43 sheriffs who said they
liked Dr. Malak's performance in
a survey by the Association, 26
said he was doing an “excellent”
Job and 17 said he was doing a
good job. :

A total of 53 responded to the
survey.

Others had these opinions of Dr.
Malak’s job performance: Two,
fair; five, no opinion; two, needs
improvement, and one, poor.

Requested survey

Cary Gaines, executive director
of the Association, announced the
survey results at a press confer-
ence, saying several sheriffs who
believed Dr. Malak was being
“persecuted” had requested the
survey. ’

NERY
s

The Arkansas Gazette has pub-

—Staff Photo by Steve Keesee

lished articles raising questions Gaines listens to reporters’ questions Monday.

about Dr. Malak's credibility as

an expert witness in murder tri- lak’s findings in the deaths last

als. Richard Garrett, a Saline summer of two Bryant teen-agers.
Courity deputy prosecuting attor- The'youths were run over by a
ney, also has questioned Dr. Ma- train while they were lying side-

-by-side on the tracks. Malak ruled
the deaths accidental and said the
two were in-a marijuana-induced
sleep. z :
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BY MAX PARKER

Democrat State Desk -
The first mformatlon from

an outside cvaluation of the

state medical examiner’s off-
ice will not be received until.«
the cnd of the month, Betsy:

Wright, gubernatorial chief of
_stalf, said Wednesday. .
' Ms Wright also told a“spe

cial legislative committee

wxat it could be two months

“Ifore Dr. David Wieckin

and Dr. Russell Zumwalt"

complete both a

view" of Dr.

state medical e\ammer and
his office.
Wiccking,
cxaminer
medical examiner’s office in

chlef medlcal

Richmond, and Zumwalt, as--

sistant chief medical exam-
iner at the New Mexico medi-
cal examiner’s office in Al-
buquerque,. - were hired -
March by Dr. J. Malco]m
Moore, Jr., chairman-of:th
state” Crime Labora,
Board. =~ :
Ms. anht sald 2 'up it
$20,000 from the governor’
emergency fund :.would b
provided for the mdependen
review. She also announc
that Gov. Bill Clinton had jus
released’ $55,000 ¢ from'jithe!
emergency fund for the main<
tenance and operatlon of.th
medical exammer s ofﬁce
“It was the only” agenc
that absolutely - could iNo
gake it to the end’of.the fis
=0l year doing 1ts daxly job,
she said. -
Moore had said thé two ex
perts would conduct a broad,
review of the -system.- and

‘media.’ :
~'raised” questions about spe-:
cifie*rulings “and* testxmony"‘i-'
_rendered by Malak. e S

“peer -re-.
F'lhmy Malak, '

at the Virginia®

News:* reports

Ms. Wright said the experts.

‘would be looking at the “pro-
cedures and mcthodology” of -
he’medical “examiner’s off-+

ice; “rather than evaluating

cases.”- She. said specifics - of:‘.
‘cases would 'be studied only: .
‘as part of the peer review to

determine how the dcpart-
ment functions.: 7 2y

Sen. Mlke.Beebe of
. Searcy,
meeting in place of Sen. Tom

_Watson of :Monette, “agrced

that peer review was needed

to study the arca of forensic:
“pathology. He also asked the'.
‘governor'’s office to consider .
how it will use the. informa-
n.tion received: from . the ex-f';
perts review. :

.The, state_ments came dur:

questxoned “by the ..
had-

*who attended - the.:
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State Senator Max Howell of
Jacksonville, chairman of a legis-
lative committee that is to review
the state Medical Examiner’s of-
fice, expressed support for Dr.
Fahmy Malak Wednesday, but said
it was important that such a re-
view be made.

In the committee’s first meeting,
Howell said that complaints about
Dr. Malak's work that he had read
in newspapers were ‘‘political”
and not “substantive.”

He said he had heard nothing but
good things about Dr. Malak, ex-
cept where the medical examiner's
results weren't what people
wanted in a particular case.

Dr. Malak has been the subject of

controversy recently, after his
findings in.the deaths of two Sa-
line County teen-agers were ques-
tioned by other authorities.

The state Crime Laboratory

Réview chairman says
he supports Malak

board has hired two out-of-state
pathologists to review Dr. Malak’s
work. In addition, a separate task
force on death scene investigations
has been meeting for the past year,
studying the role of various law
enforcement agencies, coroners
and the medical examiner in death
investigations.

At the request of state Represen-
tative Mike Todd of Paragould, the
Legislative Council recently cre:
ated a special committee to review
the office. s
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Panel o review ofiice -
of medical examiner

To decide if ‘needs of state’ being met

The Legislative Council Friday
voted to establish a special com-
mittee to review the state medical
examiner’s office.

Under a resolution by Represen-
tative Mike Todd of Paragould, the
committee would review the over-
all operation of the medical exam-
iner's .office and relevant state
laws to determine if the office *‘is
functioning and serving the needs
of the state as was intended.”

The committee will have six
members, two each from the Joint
Interim Committees on Public
Health, Welfare and Labor, Judi-
ciary and City, County and Local
Affairs.

The office and the current state’
medical examiner, Dr. Fahmy Ma-
lak, recently have been the subject
of controversy stemming from Dr. -
Malak's findings in several cases.

e = e e T e s R

Also, it isn’t clear under state law
what state board has oversight
authority for the office.

The office is a part of the state
Crime Laboratory, which operates
under the state Crime Laboratory
Board. But Attorney General Steve
Clark has said that a separate
board, the state Medical Examiner
Commission, is still legally in exis-
tence. The Crime Lab board has
been operating under the assump-
tion that the law establishing the
Medical Examiner Commission had
.been repealed. :

.. In other business, the Council
approved a subcommittee recom-
mendation that the state, and not
the Council members, cover the
Council’s legal fees in a lawsuit
challenging the Council’'s author-
ity to review state contracts.

R
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Malak’s office scheduled

for 1 egislative scrutiny

BY JOAN I. DUFFY

Democrat Capitol Bureau

A select committee of leg-
islators was assigned Friday
to review the functions and
duties of the state medical
examiner, an office now held
by embattled Dr. Fahmy
Malak. :

Rep. Mike Todd of Para-
gould asked the Legislative
Council to establish the
panel of lawmakers to review
the operations of the office
and compare the duties and
functions with operations in
other states.

Lawmakers from three
committees — City, County
and Local Affairs; Judiciary;
and Public Health - will
form the new panel.

“We are all aware of the
controversies, but we want to
see how (the cxaminer’s off-
ice) is established in compar-
ison with other states and see
if there is a need for the Leg-
islature to consider changes
in the upcoming session,”
Todd said.

In * February, Todd re-
quested an attorney general’s
opinion to clarify the medical
examiner's duties in deter-
mining the cause and manner
of death. He said he expects
the office to confirm Malak
has the authority to rule on
both issues. If that is the case,
Todd said, he expects the
Legislature to act in 1989 to

limit the powers of the medi-
cal examiner’'s office. '

Recent media reports have
raised numerous questions
about specific rulings and
testimony rendered by Malak.

In March, the state Crime
Laboratory Board hired two
outside pathologists to con-
duct a review of the medical
examiner’s office.

Among the specific cases
the experts will study is the
Aug. 23, 1987, deaths of two
Saline County teens hit by a

train while lying on railroad .

tracks near Alexander. That
case has resulted in a recent
prosccutor’s hearing and the
exhumation of the boys’ bod-
ies.

Dr. Joseph Burton, a medi-
cal examiner from Altlanla
conducted new autopsies at
the request of Deputy Pro-
secuting Attorney Richard
Garrett of Benton and his re-
sults are expccted to be re-
leased in about two weeks.

Malak ruled the deaths of
Don George Henry, 16, of
Bryant and Larry Kevin Ives,
17, of Benton were acciden-
tal, saying the boys were in a
marijuana-induced sleep at
the time of death.

Garrett disagreed with
both the ruling and the meth-
ods used by the state Crime
Laboratory in testing the
marijuana level in the boys’
systems.

3

et e e R A T




®

Ly

ARKANSAS GAZETTE Friday, April 15, 1988

2d ruling shows woman
died of malnutrition

The Decerber 31 death of Edna
Murphy, 61, who was mentally
retarded, was a result of malnutri-
tion and neglect, although it first
was ruled a natural death, the
police said Thursday.

Catherine Ann Hensley, 35, Mur-
phy’s niece, and her husband, Al-
len T. Hensley, 34, of 7715 Nolen
Drive were charged Thursday
with abuse of an adult, a felony.
Murphy died in the Hensleys’
home.

-Dr. Fahmy Malak, the state med-
ical examiner, initially ruled that
the bed-ridden, 42-pound woman
died a natural death. But the police
and prosecuting attorney’s office
urged him to reconsider, which he
did, ruling that she died of starva-
tion, a police officer said. Mur-
phy’s body was covered with bed
sores, a police report said.

Dr. Malak couldn’t be reached by

rer s g —————— T3 07 g o

telephone at his home Thursday
night. ’

Mrs. Hensley told officers De-
cember 31 that Murphy had been
living with her several months.
Murphy hadn’t seen a physician in
more than a year because doctors
wouldn’t examine her without the
“paperwork” showing Mrs. Hen-
sley as the legal guardian, Mrs.
Hensley said. She told the police

the papers had been stolen and:

hadn’t been replaced.

The Hensleys couldn't be
recached at their home by tele-
phone.

o
. i

.
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Clark: Forgotten medical panel should continue

function

BY MAX PARKER

Democral State Desk

The state Medical Examiner
Commission, created nearly 20
years ago, was never dis-

" banded and should continue to

function, Attorney General
Steve Clark said.
In an opinion dated April

.11, Clark said Act 321 of 1969,

which created the commission,
was not repealed by any subse-
quent act passed by the state
Legislature. .

The opinion had been re-
quested by Gov. Bill Clinton
after his legal counsel could
not confirm the commission’s
status. .

State law specifically gives
the commission power to ap-
point and employ a state medi-
cal examiner, Clark’s office
said. It also empowers the
commission to remove the
state medical examiner “only
for cause.” :

The commission is com-

posed of the dean of the Col-

lege of Medicine at the Univer-
sity of Arkansas for Medical
Sciences, the director of the
Arkansas State Police, the di-
rector of the state Board of

A
s
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Health, a representative
named by the association of
the Chiefs of Police of Arkan-
sas and a member named by

the Arkansas Sheriffs’ Associa-

tion.

On_Feb. 18, the Arkansas
Democrat reported a majority
of the commission’s five mem-
bers were unaware of its exis-
tence.

Mike Gauldin, spokesman
for Gov. Bill Clinton, said
Thursday the governor would
inform the commission mem-
bers to start meeting. '

“Right now, we're trying to
figure out how to weave it in
with all the other boards of au-
thority,” Gauldin said Thurs-
day.

A 1979 legislative act re-
sulted in the office of the state
medical examiner being
“transferred to and merged
into” the state Crime Labora-
tory, which was located within
the state Department of Public
Safety. In 1981, the Public
Safety Department was' abol-
ished and the state Crime Lab-
oratory became an independ-
ent state agency.

Dr. Fahmy Malak was hired
May 16, 1979, as state medical
examiner by then state Crime
Laboratory Director Clay
White. The appointment was
approved by the director of the

-state Department of Public

Safety. Malak had previously

been an associate medical ex- .

aminer.

Clark said while the 1979
law superceded certain provi-
sions of the 1969 law, it did not
address the method of appoint-
ing the state medical exam-

iner. That method was specifi-
cally outlined in state law on
the commission’s powers, the
opinion stated.. :

He also said the merger of
the medical examiner’s office ~
into the state Crime Labora-
tory did not automatically
mandate the employment of
the' medical examiner by the
public safety director.

James Lee, spokesman for
Clark, said although Malak
wasn't hired by the commis-
sion, he was “hired under the
process which they thought

was in effect at the time.”

“While anything could be
challenged in a court of law,
it's a well-recognized defense
if you followed the color of the
law,” Lee said.

In the three-page opinion,
Clark also cited part of a 1983
act which names the state
agencies that are supposed to
continue “in. their present
form and under their present
names ... to function and shall
perform the respective pow-
ers, functions, and duties as-’
signed to them by law from and
after June 30, 1983.”

The state Medical Examiner
Commission is listed in that
section.. . -

t a glance

S AL R

e The state Medical Examiner
Commission, created nearly 20 years
ago, was never disbanded and

General Steve Clark said.

legal counsel could not confirm the
| commission’s status.

® State law specifically gives the
commission power to appoint and
employ a state medicai examiner,
Clark’s office said. It also empowers
the commission to remove the state
medical examiner “only for cause.”

e Mike Gauldin, spokesman for
Gov. Bill Ciinton, said Thursday the
governor would tell the commission
members to start meeting. :
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should continue to function, Attorney |’

® The opinion had been re- |
quested by Gov. Bill Clinton after his |
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LR couple faces charge 1 in death

of 62-year-old from starvation

BY LINDA SATTER

Democrat Staff Writer

A Little Rock couple ar-
rested Thursday at the restau-
rant where they are employed
are accused of allowing a 62-
year-old woman to starve to
death in December 1987, thtle'
Rock police said.

Allen Ted Hensley, 34, and
his wife, Catherine Ann, 35,
both of 7715 Nolen Drive, were
charged with abuse of an
adult, .a class D felony. They
were being held without bond
Thursday night in the Little
Rock Jail. They are scheduled
to be arraigned this morning. -

Police said Hensley man-
ages the Sonic Drive Inn res-
taurant at 7123 Geyer Springs
Road, where his wife is also
employed.

Mrs. Hensley's aunt, Edna
Murphy, was found dead Decc.

31, 1987, in the Hensleys’
home, where she had appar-

.ently lived for scveral years.

Photographs taken by police
showed Ms. Murphy was ex-
tremely thin and had large,
open sores on her body.

On the recommendation of
Malcolm and detectives, an au-
topsy was performed. Police
said Dr. Fahmy Malak, the
state medical examiner, ruled
Ms. Murphy died of pneumonia
caused by malnutrition and
dehydration. She had been
bedridden and was unable to
take care of herself, police
said.

Detective Lt. Fred Hensley
said the Hensleys were not ar-
rested until Thursday because
“the ruling of the manner of
death created a temporary
stumbling block.” *

According to reports, Malak

tnst ruled only on the manner..
of Ms. Murphy’s death, deem- ‘-

ing it “natural.” Malak later

o\-vuf

D

added the cause of death,, .

which substantiated a charge. ...

According to a police re-

port, Mrs. Hensley called po-
lice Dec. 31, 1987, and said Ms.

Murphy had-died during the

night. She told police her aunt ’

was mentally retarded and had

been under her care for sev- -
“eral years. '
Police said that according to .
Mrs. Hensley, Ms. Murphy had
not scen a doctor or been,
under any medical supcrv1sxon;

for more than a year.

Police said Thursday that
the Hensleys claimed they had i-

tried to take Ms. Murphy to a- -

physician but were denied

service because thoy were not .

her legal gu,axdxan‘
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Dormant but still alive: Medical examiner group

By Bob Wells
GAZETTE STAFF

The state Medical Examiner

Commission has been dormant
many years but was not abolished
by the creation of the state Crime
Laboratory Board, Attorney Gen-
eral Steve Clark has concluded.
. The Medical Examiner Commis-
sion, created in 1969, is empow-
ered, among things, to hire and fire
the state medical examiner.

But in 1979, the medical examin-
er's office and several other agen-
cies such as the firearms section of
the State Police were merged into a
Crime Laboratory under the direc-
tion of the Crime Laboratory
Board. The Board has been operat-
ing under the assumption that it is
responsible for the medical exam-
iner’s office, a division of the
Crime Lab. :

In an April 11 opinion requested
by Governor Bill Clinton and re-

leased Thursday, Clark said the
1979 law creating the Crime Labo-
ratory Board contained a general
repealer clause but no language
explicitly repealing any existing
law.

Clark said a court would recon-
cile the seemingly contradictory
provisions by concluding that the
Medical Examiner Commission
continues to exist. A 1983 state
law listed the Medical Examiner
Commission as one of several state

agencies that continue in existence
despite a law that had scheduled
them for termination June 30,
1983.

Dr. Fahmy Malak, state medical
examiner, was hired by the Crime
Laboratory Board in 1979 and
never was hired by the Medical
Examiner Commission. Mr. Clinton
requested Clark's opinion after Dr.
Malak’s findings in several cases
came under criticism and ques-
tions were raised about the valid-

ity of his appointment.

Clark's opinion did not address
the status of Dr. Malak's appoint-
ment and tenure. James Lee, a
spokesman for Clark, said Dr. Ma-
lak clearly had been operating
“under color of state law" since
his hiring in 1979.

Because of the recent criticism of
Dr. Malak's work, the Crime Lab

-Roard voted last month to nire two

independent forensic pathologists
to review the Medical Examiner’s

Office and several of Dr. Malak's
cases, Lee said the opinion should
have no impact on that review.

The Crime Laboratory Board ap-
parently would not have the
power to remove Dr. Malak from
office, as that power is granted by
law to the Medical Examiner Com-
mission, Lee said.

Dr. Malcolm Moore Jr. of Little
Rock, Crime Laboratory Board
chajrman, said Thursday that he
had not been apprised of Clark's

opinion. “[ would just say that thé
governor or the legislature would
have to let me or the Board know
whether we're to proceed with be:
ing responsible for the medical ex:,
aminer’s office or whether we're,
to step aside,” he said. 1

He said he didn't know if Clark’s
opinion would affect the Board's
plan for the review by outside
pathologists the third week of
May, but thought it probably;
would not. J
]
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Independent eXpe1 ts hired

to review Malak’ s ofﬁce

BY MAX PARKER

Democrat State Desk
Two independent: patholo-
gists have been hired to review

¢ dhe state medical examiner’s

&

ce and its rulings in some
..ses, Dr. J. Malcolm Moore,

state Crime Laboratory Board

chairman, said Friday.

Also Friday, The Associated
Press reported that Rep. Mike
Todd of Paragould said he
would meet with the Legisla-

tive Council and propose that !
a resolution be drafted calling

for a joint House-Senate sub-
committee to study the medi-
cal examiner’s office.

The selection of the tw)
pathologists, which Moore satd
was made Thursday, came less
than a week after the board, at
its March 18 meeting, unani-
mously voted to have Moore
Nire a consultant.

Moore said Dr. David Wieck-

3 ..g, chief medical examiner at

the Virginia medical exam-
iner’s office in Richmond, and
Dr. Russell Zumwalt, assistant
chief medical investigator at
the New Mexico medical ex-
aminer’s office in Al-
buquerque, were hired as con-
sultants, Moore said.

" Citing the busy schedules of

both doctors, Moore said the

in-depth review probably
wouldn’'t occur until the mid-
‘dle of May. He said he was
trying to arrange for bothto be

See MALAK, Page 11A
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Malak

e Continued from Page One

in Arkansas at the same time.
Neither expert was available
Friday for comment.

The review would cost an
estimated $14,000, Moore said.
~ The decision for the review
was prompted by recent media
reports that raised numerous
questions about specific rul-
ings and testimony rendered
by the state medical exammer
Dr. Fahmy Malak.

Support for the evaluation
came from Gov. Bill Clinton,
who has been gathering infor-
mation about Malak's qualifi-

cations, and the state Medical,

Examiner Commission, Moore
said. The governor's emer-
gency fund will pay for the re-
view.

The experts, who will con-

duet a broad review of the sys-
tem, also will look at specific
cases that have been the sub-
ject of recent news reports.

Those cases include the’

Aug. 23, 1987, deaths of two Sa-
line County teen-agers hit by a
train while lying on railroad
tracks near Alexander. That
case recently resulted in a pro-
secutor’s hearing to further in-
vestigate the deaths and. in
court orders for the exhuma-

At a glance

® Two mdependent pathologlsts

have been hired to review the state
medical examiner's office, Dr. J. Mal-
colm Mooare, state Crime Laboratory
Board chairman, said Friday.

® Dr. David Wiecking, chief medi-
cal examiner in Virginia, and Dr. Rus:
sell Zumwalt, assistant chief medical
investigator in New Mexico, will con-
duct the review in mid-May.

® Rep. Mike Todd of Paragould
said he ask the Legislative Council to
appoint a subcommitiee to study the
office.

tion of the boys’ bodies.

Malak ruled the deaths of
Don George Henry, 16, of
Bryant and Larry Kevin Ives,
17, of Benton accidental, say-
ing the boys were unconscious

‘at the time of death from the

“psychedelic influence of mar-
ijuana.”

Independent experts who
were asked by the youths’ par-
ents to review Malak’s findings
disagreed with both the ruling
and the methods used by the
state Crime Laboratory in test-
ing the marijuana level in the
youths’ systems.

Moore said he decided .to
hire more than one expert
after consulting with Dr. Mar-
tin Cherkasky, chairman of the
advisory board for the office of
the medical examiner’s office
in New York. '

@

“They have just completed
an extensive exam of their own
office and Dr. Cherkasky was
able to give us some guidance
on how . to proceed,” Moore
said. “The fact of life is the po-
sition of medical examiner in

any area will be one of contro- .

versy. In a specific case you
can get as many opinions as
there are apples on a tree. The
team concept is more prefera-
ble to a single consultant.”

Both experts were among a
list of names submitted to
Moore by the American Board
of Forensic Pathology and
were recommended by the
Nqév York advisory board, he
said.

Moore said Cherkasky>was
“most impressed and pleased
with our choices.”

“He knows Dr. Zumwalt per- :

sonally- and has worked with
him,” Moore said. “He knows
the other doctor by reputa-
tion.”

In an effort to provide the
doctors with *“some continu-
ity,” Moore said he is trying to
schedule a one-day visit for
them to meet with himself, a
representative of the gover-
nor's office, acting state Crime
Laboratory Director Howard
“Bear” Chandler and one or
two former lab directors.




)

. :
/

-

ARKANSAS GAZETTE Saturday, March 26, 1988 . . .

Arkansas

O

A

29

hazette.

S

EDITORIAL

A second opinion on the crime lab

Research by an Arkansas Gazette reporter
and an investigation pushed by the parents of
two youngsters who died on a railroad track in
Saline County have raised troubling questions
about the performance of the state medical
examiner. They need to be answered, and the
state Crime Laboratory Board and Governor
Clinton have taken a step toward it by seeking
areview of the examiner's office by nationally

. recognized forensic pathologists.

After the example of the television dramas,
clamor seems to follow crime pathologists, and
Dr. Fahmy Malak has gotten his share of
attention in celebrated criminal cases. He
hasn’t shrunk from it, that is, not until the
questions were raised this winter about his
judgment. Even now, he seems to have
more stout defenders than detractors

- among prosecutors and law enforcement offi-

cials. .
* K %

And why not? Forensic scientists are the
most powerful agents for prosecution. A
recent Justice Department study found that
Jjurors tended to believe medical and scientific
experts even more readily than they believed
the first-hand testimony of the victims of

crimes. People have a mystical faith in science, -

in its exactness.

That is why the government’s forensic scien- '

tists must have an absolute commitment to the
truth — not to conviction or exoneration, but
to truth. Fidelity to the truth means impartial-
ity and painstaking carefulness. In a series of
cases, reporters have raised what seems in our
opinion to be serious questions about Dr.
Malak’s complete fidelity to those principles.
‘In most of the cases, he testified for the
'succes_sful prosecution, but in the most
recently celebrated case he concluded with
finality that two teenagers who were run over
by a train had positioned themselves symetri-
cally on thé tracks and drugged themselves
with marijuana into such deep slumber that
they could not move when the train roared
upon them. The Gazette’s Bob Wells found
instances in which' Dr. Malak had not been
fully accurate about his professional back-
ground.

Justice cannot abide a government that is
rash or careless in the investigation or prose-
cution of crime. The state owes society its best
effort to resolve the critical questions that
have been raised.
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Legislator to seek study of office

By Bob Wells
GAZETTE STAFF

Two out-of-state forensic pathol-
ogists have agreed to review the
performance of Dr. Fahmy Malak,
the state medical examiner, and
the operation of the medical exam-
iner’s office. ‘

The two are Dr. David Wiecking,
the Virginia state medical exam-
iner, and Dr. Russell Zumwalt of
the New Mexico Office of Medical
Investigator, according to Dr. Mal-

colm Moore Jr., chairman of the

state Crime Laboratory Board.

The Board voted last week to
hire an independent forensic pa-
thologist to evaluate Dr. Malak's
work and findings in several cases.
Dr. Moore said Friday he had de-
cided it would be best to bring in
two consultgnts.

Wants complementary review

In a related matter, state Repre-
sentative Mike Todd of Paragould
has said he will ask that a legisla-
tive committee review the medical
examiner’s office. Todd said that
review would complement the
.Board’s review. .

Dr. Malak's findings have been
disputed recently in several cases,
including the summer deaths of
two Saline County teen-agers, Don
Henry, 16, and Larry Ives, 17.
Also, the Arkansas Gazette has pub-
lished articles about contradictory
testimony Dr. Malak has given in
other cases.

Dr. Moore said Dr Wiecking and
Dr. Zumwalt were recommended
by the chairman of the advisory
board of the medical examiner of
New York. That office underwent
similar peer review a few years
i2go.

Dr. Moore said he called the New

York board chairman, Dr. Martin "

Cherkasky, to learn from his expe-
rience.

It probably will be mid-May be-
fore Dr. Wiccking and Dr. Zumwalt
will be able to come to Little Rock,

Dr. Moore said. He added, how-
ever, that he was hoping to “work
out a preliminary visit where we
can talk about what we're inter-
ested in.”

He said he planned to schedule a
meeting soon so the two patholo-
gists could meet with him; Howard
Chandler, the Crime Lab director;
a representative of the governor's
office, and possibly two formerlab
directors, Jim Clark and Henry
Oliver.

‘Not on witch-hunt’

Dr. Moore said the two doctors .

would not be coming to Arkansas
‘to look at a specific case. ““They’re

coming down here, not on a witch- -
hunt, but on a responsible, sensi- -

tive overview of the entire opera-

tion,” he said. He said the Crime

Lab Board wants to know
“whether our man is doing a com-
petent job and whether he is dis-
charging his duties in a competent,
forthright manner.”

That overview will require re-
viewing some cases, he said.

Dr. Moore said he was planning
to send the two pathologists back-
ground information about the
medical examiner’s office and clip-
pings of recent newspaper articles
about Dr. Malak’s findings in sev-
eral cases. _

The doctors suggested that more
than one pathologist participate in
the review, Dr. Moore said. *“They
said that on any particular case,
you may get as many opinions as
there are apples on a tree.”

Wants ruling on scope

On the legislative proposal, Todd
was quoted by.the Associated
Press as saying he would meet
with the Legislative Council staff
to draft a resolution calling for a
joint subcommittee to study the
medical examiner’s office. Todd
asked Attorney General Steve
Clark last month for an official

(See MALAK on Page 9A.)
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Continued from Page 7A.

opinion on Dr. Malak’s duties, af-
ter Greene County officials com-
plained that the medical examiner
was going beyond the law in ruling
on the manner of deaths, not just
the causes.

. “This is not a head-hunting ex-

pedition for Dr. Malak,"” Todd said.

“But there is some question ***

that the medical examiner's office
has not performed as it should.”
. Todd mentioned the recent news-

_paper articles about Dr. Malak's

findings in various cases and said
a study of the office is needed
because of its importance. Its find-
ings often become key evidence in
criminal trials or deciding factors
in rulings on insurance claims.

His impression is that the review
authorized by the Crime Labora-
tory Board would focus on Dr.
Malak, Todd said, while the sub-
committee’s review would be *‘a
probe of the office, not of Malak,"”
and a study of whether changes
need to be made by the legislature.

Todd said he expected the attor-
ney general to confirm that Dr.
Malak has the authority to rule on
both cause and manner of death. If
that is the case, he said, he would
expect the legislature to act in
1989 to limit the medical examin-
er's role.

.‘We have to be careful’

‘‘We have to be careful. *** He
needs to be able to express some
opinion,” Todd said. But the final
authority in such investigations,
he added, should be local authori-
ties who have all the facts of an
investigation.

Dr. Moore said he didn't have
any problem with Todd’s proposal.
1 would welcome clarification
from the legislature about every-
body's responsibilities and du-
ties.”
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Lawmaker seeks study of ME’s office

JONESBORO (AP) — A
freshman legislator wants the
state’s Legislative Council to
approve a review of the state
medical examiner’s office.

State Rep. Mike Todd of Para-
gould said Thursday he would
meet with the council staff to
draft a resolution calling for a
joint subcommittee to study the
office occupied by Dr. Fahmy
Malak. B

Last month, Todd asked
Attorney General Steve Clark
for his opinion about ‘Malak’s
duties.

“This is not a head-hunting

expedition for Dr. Malak,” Todd .

said. “But there is some ‘ques-

“ tion ... that the medical examin-

er’s office has not performed as
it should.”

Todd mentioned recent stories
in state newspapers questioning

Malak’s findings in deaths.

Greene County officials also

have questloned Malak’s ﬁnd-
ings in two cases.

Last week, the state’s Crime
Laboratory Board authorized an
independent review of the medi-
cal examiner’s office and of the
office’s findings in several cases.

Todd said a study of the office

is needed because of its impor-’

tance. Its ﬁndings often become
key testimony in criminal trials
or decxdmg factors in rulings
regarding jnsurance claims.

He said it is his impression
that the review authorized by
the Crime Laboratory Board
would.focus on Malak, while the
legislative subcommittee’s
review would be “a probe of the
office, not of Malak.”

' Todd said he is working close-
ly with Greene County Coroner
Dick Pace, who heads the Ark-
ansas Coroners’ Association.

“We both have construed in our.

thoughts that there is a problem
with the system,” Todd said. -

The purpose of the subcom-
mittee, he said, would be to
review the role of the medical
examiner’s office, to look at the
performance of the office and to
decide what, if any, legislative
reform is needed.

Concerning his request for an
opinion from the attorney gener-
al’s office, Todd said Thursday
he expects the opinion to con-
firm that Malak has the author-
ity to rule on both cause and
manner of death.

In that case, Todd said, he

"would expect the legislature to
. act in 1989 to limit the medical

examiner’s role.

“We have to be careful ... He
needs to be able to express some
opinion,” Todd said. But local
authorities equipped with all
the facts of the investigation
should be the final authority in

such mveshgahons he added.

Todd requested the attorney
general’s opinion in behalf of
Pace, who said Malak’s rulings
on two Greene County deaths
were inconsistent with the find-
ings of local investigators.

The two cases at issue in
Greene County are the Jan. 17
death of 29-year-old Ricky Booz-
er of Paragould who was
asphyxiated in his car, and the
Jan. 10 shooting death of
16-year-old Donnie Long of
Paragould. Malak said the
deaths were suicides. Local offi-
cials wanted to rule the deaths
accidents.

Earlier this week a chancery
judge ordered the exhumatlon of
the body of one of two Saline
County teenagers struck by a
train near Alexander Aug. 23.
Parents of the boys are challeng-
ing Malak’s ruling that the
deaths were accidental.

-
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Malak

Continued from Page 5A.

two counts of third-degree bat-

tery, a lesser charge.

. In an interview Friday, Dr. Ma-.

lak said he couldn’t recall the Hin-
son case.

Rape alleged

In the capital murder case in
Baxter County, prosecutors were
trying to prove that the victim, a
'4-year-old boy, had died while
seing raped by the defendant, Ed-

“ward Oliver Sunwall.

The boy, a neighbor’s son, was
spending the night with Sunwall.
About 5 a.m., Sunwall drove up to
the neighbor’s house in his pickup
truck, with the boy collapsed in
the front seat.

Efforts to revive the boy were
unsuccessful. Sunwall told officers
he had awakened in the middle of
the night to go the bathroom and
found the boy passed out in his
underwear on the bathroom floor,
with an open bottle of chloroform
and a chloroform-soaked rag be-
side him. The chloroform had been
kept in an empty rum bottle and
Sunwall said he had used it to kill

ats.

After an autopsy the next day,
Dr. Malak concluded that the boy
had been smothered, subjected to
chloroform poisoning and sodom-
ized by Sunwall,

July 7, 1983, six months before
the trial, Sunwall's attorneys, Wil-
liam B. Howard of Jonesboro and
the late James Atkins of Mountain
Home, met at the state Crime Labo-
ratory with Dr. Malak to discuss
his autopsy findings. Prosecuting

- Attorney Gordon Webb of Harri-

- son also attended.

At the beginning of the discus-

sion, Dr. Malak denied the defense
attorneys' request to tape-record
the meeting. But unknown to Dr.
Malak d@yward taped him with a
hidden@gforder. Howard said he

did it to protect his client.
According to the tape recording,

. Dr. Malak went over the autopsy

report line by line.

Scratches observed

Not far into the conversation,
Dr. Malak read from a section of
the autopsy report on the body’s
appearance and noted that he had
observed several scratch marks on
the left lower part of the chest and
an abrasion on the right shoulder
blade.

“Doctor, what do the scratch
marks mean?” Howard ‘asked."

“It means there are scratch
marks, abrasions,” Dr. Malak re-
plied.

“I mean, does that give you any
clue how it happened, how these

.marks could get on there?”” How-

ard asked.

“Any friction of an object with
the skin causes this mark,” Dr.
Malak said.

Asked later about the signifi-
cance of a bruise on the boy's right
knee, Dr. Malak said, “'Itis there. It
is a bruise.”

“You just made an observation
of the bruise?” Atkins asked. .

“It is an observation of the
bruise and there are many expla-
nations for it, but I am not going to

P25 Ay

volunteer any information to you,
to him, to anybody,” Dr. Malak
said. He explained that hgwas not
a witness for the defe or the
prosecution but was instead an
investigator and witness for the
Court and would explain his find-
ings only in Court.

Moments later, Howard inter-
Jjected: “All I'm wanting to know
is, do you have a theory as to how
this boy met his death?”

“When you ask me this on the
witness stand, I may answer this
question,” Dr. Malak said.

“But you won't now?"” Howard
asked.

“I don’t think I would,” Dr. Ma-
lak said, adding later that “in the
presence of the jury, I will explain
my opinion to a jury, but not to
you.” _

In January 1984, Dr. Malak ex-
plained his findings to jurors. The
mark or'abrasion on the boy's right
shoulder was “consistent with a
thumbprint or a fist print, consist-
ing of the thumb, mainly” and the
scratch marks on the chest were
‘‘consistent with fingernail
marks,” he said.

The bruised knee occurred when
the boy collapsed to the floor from
chloroform inhalation, Dr. Malak
said. Dr. Malak said Sunwall had

held a chloroform-soaked rag over
the boy's face while raping him
and the boy suffocated.

‘It’s not his function’

Howard said Dr. Malak’s refusal
to discuss his theory of the case
before trial disturbed him. “If he
doesn’t have an ax to grind, it’s not
his function to conceal things from
me," Howard said.

In a recent interview, Webb said
he did not believe Dr. Malak misled
the defense attorneys or withheld
information. He said Dr. Malak
told him about the significance of
the scratch marks and bruises the
day he called with the autopsy
results. :

In a recent interview, Dr. Malak -
said he declined to tell the defense

his specific theory before trial be-
cause defense attorneys were ask-
ing him to speculate. He said he did
not call the scratches “‘fingernail
marks™ and the abrasion a “fist

print” before trial because he
probably did not have an opinion’

at that time,

Experts for the defense testified
there was no evidence the boy had
been sodomized. The jury con-
victed Sunwall of manslaughter
and sentenced him to 10 years in
prison.
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"The state Crime Laboratory’

Board unanimously voted Fri-
day to have an outside patho-
logical expert conduct a re-
view of the state medical ex-
aminer’s office.

)r. Fahmy Malak, the state
I Yeal examiner, said he

.{ nind the independent

ie.~. Malak did not attend
the'board meeting.
" - “The truth of the matter is
there are many quacks dealing
with death investigations,” he
said. “There are some zealous
reporters too. They don’t con-
front the truth. The truth
means nothing to them.”

Gov. Bill Clinton, who has
been gathering information on
questions recently raised
about Malak’s qualifications
and the Medical Examiner
Commission, was ‘supportive
and desirous” that an evalua-
ion be conducted, said Dr. J.
olm Moore, board chair-

Gauldin, spokesman
| linton, said a meeting oc-
urred “a couple of weeks ago”
yetween Moore and Betsey
Vright, the governor's chief of
taff. . :
Moore said Clinton advo-
ated having a specialized
valuation by a credible, inde-
endent, outside expert. The
athologist, who will be cho-
en by Moore, will be selected
rom nationally recognized ex-
erts recommended by the
merican Board of Forensic
athology and will be paid

Malak’s Qfﬁ ce to be evaluated by

with money from the gover-
nor’s emergency fund. )

Moore, who said the review
would take about 10 days and
cost about $7,000, stressed the
procedure- was not unprece-
dented, adding that three
years ago an entire team was
hired to do an. independent
evaluation of the state Crime
Laboratory. He said he didn’t
know how soon the evaluation
would start, but hoped to make
the selection very soon.

The expert will not only
conduct a broad review of the
system, but will also look at
specific cases recently ques-
tioned in the media - “espe-
cially the case in Benton,”
Moore said.

The Aug. 23, 1987, deaths of
two Saline County youths hit
by a train while lying on rail-
road- tracks near Alexander
has recently resulted in a pro-
secutor’s hearing and a court
order approving exhumation

of the bodies for a second au- -

topsy. .

Malak ruled the deaths acci-,
dental, saying the boys were
unconscious at the time of
death from the “psychedelic
influence” of marijuana.

Independent experts who

reviewed Malak’s findings at.

the request of the youths’ par-
ents have disagreed with both
the ruling and the methods
used by the state Crime Labo-
ratory in testing the marijuana
level in the teen's systems. ,

The parents of Don George
Henry, 16, of Bryant and the fa-
therof Larry Kevin Ives, 17, of
Benton were present during
part of Friday's board meeting.

D2k

"My question is: Are they
going to check the credibility
and honesty of Dr. Malak?”
Henry said after the meeting.

“My personal opinion is I @
think Dr. Malak saw the nega- pi=
tive results of all the other }

drug tests and decided to have

a crusade against marijuana,” ¥

Ives said.
Before board members

voted on Moore's motion to
hire the expert, comments
were heard from those attend-

ing the meeting at the state m
Crime Laboratory at Little &

Rock.

Moore commented that}
Malak had provided “very' ex- Jaliy
cellent, professional service” [ ‘ 5

to the laboratory and that

Malak’s job threw him in areas fuaut

of controversy. A

Jim Clark, former state
Crime Laboratory director,
spoke on Malak’s behalf.

Clark, who since January
has been director of the state
Transportation/Safety Agency,
said in the 3% years he was at

the laboratory, he never had a -

single complaint from a pro-
secutor or law enforcement of-
ficial about Malak’s perform-
ance. ) ,
“I think Dr. Malak has done
an excellent job,” said Clark,
who after the meeting added
no one had asked him to speak
on Malak's behalf. )
“On a personal note, I think
the state of Arkansas needs a
lot more people like Dr.
Malak,” he said. “Dr. Malak is
not perfect. He knows that and
I know that.”

@

pathol
- ogist,

Cary Gaines, executive di-
rector of the Arkansas Sher-
iffs’ Association, said he had
been asked to speak to the
board by sheriffs throughout

- the state on Malak’s behalf.

A survey conducted by the

organization revealed 90 per-

cent of the sheriffs thought

Malak was doing an excellent

job with 10 percent of the sher-.
iffs saying he was doing a very

poor job, Gaines said. Only 45 -
of the 75 sheriffs had re-

sponded to the survey.

Buster Schmidt of Little
Rock, brother-in-law of Wil-
liam C. Horne, cited discrep-
ancies in testimony offered by
Malak and told the board he
didn't understand how they
could keep letting Malak do
what he’s been doing.

Horne was convicted in No-
vember 1983 of first-degree
murder in the Nov. 18, 1982,
death of David Michel. After
that conviction was reversed,
he later pleaded no contest to
second-degree murder and
was sentenced to 20 years in
prison. .

During a civil lawsuit filed
against Horne and his father
Joe Horne by the Michel fam-
ily, a Little Rock lawyer dis-
covered that a photographic
transparancy used by Malak to
link a rifle butt to. Michel’s
wounds apparently was ap-
plied incorrectly. '

Duing a telephone inter-

' view, Schmidt said he was not

pleased with the board’s ac-
tion. ’

“I think that something
more than an independent ex-
pert needs to brought in by the
state to review a state em-
ployee,” Schmidt said. “I al-
ways thought that perjury was
a pretty serious offense. Where
is the justice? This man has ru-

-ined a lot of families’ lives and

cost them a lot of pain and
nmoney in retrials.




REVIEW SET: The stale Crime
Laboratory Board agreed Friday to hire a
nationally recognized forensic pathologist to
feview the state medical examiner’s office
and Dr, Fahmy Malak's lindings in several
recently publicized cases. Dr. Malak said he
| welcomed the review. (Arlicle on Page 9A.)

Review
of office
is voted

Malak welcomes it

By Bob Wells
GAZETTE STAFF

The state Crime Laboratory
Board agreed Friday to hire a na-
tionally recognized forensic pa-
thologist to review the state medi-
cal examiner's office and Dr.
Fahmy Malak’s rir:ldings in several

cently publicized cases.
rel)er. !{lz?lcolm Moore of Little
Rock, Board chairman, said qugr-
nor Bill Clinton supported hiring
an outside expert to evaluate the
office and Dr. Malak's perfor-
mance. The governor has agreed to
provide financing to pay for the
outside pathologist's fees and ex-
penses.

Dr. Malak did not attend the
board meeting, but in a brief inter-
view later said he welcomed the

i is work.
rcslrc.mggr‘:;spraiscd Dr. Malak as
an excellent employe who has. pro-
vided 9% ycars of professional

(See REVIEW on Page 10A.)
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view

Continued from Page 9A.

service t6 the Crime Lab, but said
the Board wanted to be responsive
to concerns that have been ralsed
regarding Dr. Malak's credibility
and other matters.

Jim Clark, a former Crime Lab
director, also praised Dr. Malak,
saying he had done an "‘excep-
tional™ job. Cary Gaines, direclor

of the Arkansas Sheriffs Associa-

' tion, told the Board 90 per cent of

45 county sherilfs responding to
an Association survey said Dr, Ma-
tuk was doing an “excellent to very
good™ job and 10 per cent said he
was doing a "poor to very poor”
job, None of the sheriffs who re-
sponded was neutral, he said.

Mike Gauldin, the governor's
press secrelary, said the idea of
hiring an independent forensic pa-
thologist Lo conduct a review had
originated from a meeting between
Dr. Moore and Betsey Wright, the
governor's chief of staff.

Dr. Moore said he didn't know
when the review would take place
but estimated that it would take
about 10 days for a pathologist to
review the office and the cases
raised in recent media accounts.,

To include train deaths

e said the review would include
Dr. Malak’s lindings in the deaths
of Larry Kevin lves, 17, and Don
George lenry, 1G. The two Saline
County teen-agers were run over
by a {rcight train as they Iny on a
railroad trestle about 4:256 a.m.
August 23, Dr. Malak held that the
two boys were unconscious in a
marijuana induced slecep when
they were struck by the train.
Other toxicologists and patholo-
gists have disagreed with Dr, Ma-
lak's findings.

In addition, the Arkansas Gazette
has written numerous articles re-
cently regarding discrepancies in
Dr. Malak's testimony in several
cases, including the 1983 murder
trial of William Ilorne. The Arkan-
sas Democrat has written articles
about other cases in which Dr.
Malak’s findings are in disputc.

&
Dr. Moore said after the ng
that he expected the review Jst
less than $10,000 and cstimated
that the consulting pathologist
would be paid $500 a day and
expenses. Mr, Clinton has agreed
to provide an appropriation fram
the governor's emergency fund.
Dr. Moore said he didn’t know if
the consulting pathologist would
review every casc that has been
written about in reeent newspaper
articles, but that he wants the
consultant to “look at a broad
enough arca to make himself com-
fortable™ in reaching a conclusion.

Reports to be provided

He said coples of the newspaper
articles would be given to the re-
viewing pathologist. In addition,
the outside pathologist will be
asked to review other matters,
such as Dr. Malak's board certifi-
cation and a guestion raised by
some coroners — whether the
medical examiner should deter-
mine whether a death s homicide,
suicide or an accident or merely
state the medical canse of death.

Dr. Moore noted thal Attorney
General Steve Clark has already
been asked to determine another
issue, whether the state Medical
Examiner's Board is still legally in
existence or whether it was re-
pealed by the creation of the state
Crime Laboratory Board in 1979.

Jim Clark, who worked at the
Critne Lab for 3%4 ycars as both
assistant director and dircctlor,
told the board he had never re-
ceived a complaint about Dr. Ma-
lak from a prosccutor, delense at-
torney or judge and said tlie state
“necds more people like Dr, Ma-
lak."

Buster Schmidt, the brother-in-
law of William llorne, also ad-
dressed the Board and said he
couldn’t understand lhow the judi-
cial system could continue allow-
ing Dr. Malak to testify in court
after recent articles about discrep-
ancies in his testimony at Ilorne's
trial and in other cases.

The parents of Ives and Ilenry
also attended the meeting. They
said afterward that they were
pleased with the Doard’s decision.

In addition to Dr. Moore, other

Commission members are Circuit
Judge John Hottand of Fort Smith,
Chief John Morgan of the El Dor-
ado Police Department, Prosceut-
ing Attorney David Clinger of Ben:
tonville, Fulton County Sherilf
Earl Hurtt, Kathy Goss of Little
Rock and Alfonzo Dixon of McGe-
hee.

Obtained list

Uefore the beard vote, Dr, Moore
said he had obtained a list of na-
tionally recognized forensic pa-
thologists Trom the American
Roard of Pathology and would se-
lect one of those persons to con-
duct the review, :

Dr. Moore said he is still compil.
ing a list, but that the names rec-
ommended to him by Dr. M. 1t
Abell, dircctor of the American
Board of P'atliology, include Dr.
Charles [lirsh, the New York medi-
cal examiner; Dr. Joe Davis of
Miami; Dr. Gary P'cterson of Min-
nesota; Dr. Russell Zumwalt of
New Mexico; Dr. David Wiecking,

the Virginia medical examiner; Dr.

Charles Wetli of Miami, and Dr,
Charles Petty, the Dallas medical
examincer.
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Manslaughter charge filed in death

Son chased father into woods where he died, sheriff says

CLARKSVILLE (AP) — A man-
slaughter charge has been filed
against Carl Woodard of Clarks-
ville, whose father died of a heart
attack after an altercation with
Woodard, authorities said.

Sheriff Eddie King said Tuesday
the felony charge was filed against
Woodard, 41, following the death
Friday of Woodard’s father, Ward
Woodard, 76, also of Clarksville.

King said the elder Woodard died
in some woods near his home. The
sheriff said Dr. Fahmy Malak, the

state medical examiner, said the
death could be considered a homi-
cide because it was attributable to
an altercation with the younger
Woodard.

Three shots fired

King said three shots from a
.38-caliber pistol were fired during
the argument, but no one was
wounded.

The younger Woodard also was
charged with public intoxication,
King said. The son and father had
argued and the father was chased
out of his home by the son, the
sheriff said. King said the son
“chased him quite a ways, and he
just fell over.”

Woodard is being held in the
Johnson County Jail at Clarksville
in lieu of $10,000 bond.
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BY MAX PARKER

Democrat State Desk .

‘Gov. Bill Clinton has asked
the state attorney general’s off-
ice for an official opinion on
whether the state Medical Ex-
aminer Commission exists,
James Lee, an office spokes-
man, said Monday.

Lee said the governor made -

:he formal request late last
veek. The current wait for an
)ff1c1al opinion is between 30

days :
eb. 18, the Arkansas
De 0y t reported that a ma-

orlty «f members of the state
\ledical Examiner Commis-

sion said they were unaware
they were on it.

Arkansas Statute 12-12-306
specifically gives the commis-
sion power to appoint and em-
ploy a state medical examiner.
It also empowers the commis-

sion to remove the state medi-

cal examiner “only for cause.”

Dr. Fahmy Malak was hired
Oct. 1, 1978, as an associate
medical examiner by then-

state Crime Laboratory Direc-

tor Clay White. In March 1979,
Malak became acting state
medical examiner and was of-
ficially hired May 186, 1979, as
state medical examiner.

Bob Fisher, ombudsman in
the attorney general’s office,
had said it was possible for
someone to challange Malak’s
appointment in a court of law
by citing the fact the commis-
sion was never consulted.

The panel, created nearly 20
years ago by a 1969 legislative
act, calls for five members to
serve: the dean of the College
of Medicine at the University
of Arkansas for Medical Sci-
ences; the director of the Ar-
kansas State Police; the chair-
man of the state Board of
Health; a member named by
the Arkansas Sheriffs’ Associa-

tion; and a member named by

the Association of the Chiefs of‘

Police of Arkansas.

On Friday, Mike Gauldin,
spokesman for Clinton, said
the governor was still gather-
ing information on recent
questions that have arisen
about the state medical exam-
iner's office.

Those questions include
whether the state medical ex-
aminer can legally rule on the
manner of death in addition to
the cause of death. (Causes of
death include gunshot wounds,
stabbings and heart attack.
The manner would include

111:: ton quenes status of medical examiner pam:i

how those causes occurred:
homicide, suicide, natural, ac-
cidental or undetermmed )

In a letter dated Feb. 16
from state Rep. Mike Todd of

Paragould, the attorney gen-
‘gral’s office was asked to clar-
- ify the duties of the state medi-

cal examiner.
Dick Pace, Greene County

“coroner and president of the

Arkansas Coroner’s Associa-
tion, said he asked Todd to re-
quest the opinion on whether
the medical examiner is au-
thorized to determine the man-
ner of death.
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Letters

Dr. Malak performs duties efficiently with devotion to truth

To the Editor:

I have taken the Gazette for over

45 years and for the most part |
have felt your reporting was not
biased, but I cannot say the same
for what has been printed about
Dr. Fahmy Malak, the state medi-
cal examiner. I know this man is
very conscientious. There have
been misleading. statements and
innuendos that would imply that
he is not qualified for his job or is
not truthful.

I have been licensed to practice
in this state since 1943, when I
came as Arkansas director for

crippled children. I have been both
a private practitioner and a pro-
fessor of pediatric allergy in the
Arkansas School of Medicine. In
fact I received an honorary doctor
of science degree from this institu-
tion in 1986. I say these things
because I want you to know that |
know the progress this state has
made in the field of good medicine
over 45 years. :

When I came to Arkansas in 1943
there were only politically ap-
pointed lay coroners, with the seri-
ous criminal cases being autopsied
at the medical school, where the

it £ R RAA b MOS0 R DRI R R MARARY R

pathologists were overloaded with
teaching, research and autopsies
on patients who died at the Uni-
versity Hospital.

A state medical examiner was

badly needed in 1943 and for a .

good many years after that. I have

kept in touch with medicine ever -
since that date and know that Dr. .

Malak has fulfilled his position
forthrightly and conscientiously.
Any board-cligible or board-certi-
fied physician in pathology should
be able to fulfill this position. Dr.
Malak's qualifications satisfy
these requirements. He has per-
formed his duties efficiently and
with devotion to the truth after
reviewing the facts. I hope that
you, as editor, will control the
apparent viciousness of some of
your reporters.
Dr. Vida H. Gordon.
Little Rock.




By Bob Wells' ’

’ regardmg the medical examin-
,er s board certification in foren-
“.sic pathology, Dr Fahmy Malak

. the medical exammer to.be ei

GAZETTE STAEF: - 7%

Since becommg state medical
examiner in 1979, he has met:
the requircments of state law

said.
A 1979 state statuto requxres

ther board ‘certified or eligible
for board certification in foren-
sic pathology as recognized by
the Amencan Board of Pathol-
ogy.” :
Dr. Malak dxd n t'b 'om

:'board cer tlf)cd in forcnsxc pa
-;,thology until 1985. The board
"> recognizes no such category as”.
ehglble fox boaxd certmca- -

"qualified to take the Board ex
,ammatlon in forensic’ pathology
‘since 1978 and thus was ehglble

"

tion.

 Says e was qualified
_But Dr. Malak said he was

or board certifi ication:;

phrase ‘‘board eligible’’ some-

~* time before 1980, and attaches: -
:‘no meaning to it, Dr: M. R.'Abell,.
the board’s executive director,’

" TheAmerican” Board of Pa ;
thology stopped rccognmng the -

—Staff Phot

o sald 1ast week
. Dr. Malak’s boa.rd certnf:ca-
" tion was discussed in a series of
articles last week in the Arkan-
i sas Gazette. Dr. Malak had dc-
“nied repeated. requests for. in-

'agreed to. an, interview last

ing on the articles."

~said that he had never testified
that - he was “board cemf\ed"

‘(See MALA}( on Page 13A )

8861 ‘€1 yose ‘Aepung 3 137VO SYSNYIEY

“terviews for those articles, but -

eek on the condmon that an-.
other Gazette staff - member be
‘present with the reporter. work-,‘:

"Among other responses to .
~points in the articles, Dr. Malak '’

) *4

‘y-!u:
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'since 1978 and had not meant to

give that impression.

i In the William Horne murder
trial in 1983, Dr. Malak was asked
on cross-examination “How long
have you been board certified?"”

} “I passed the board in 1978," Dr.
Malak replied.

g Dr. Malak said he had not been
trying to evade the defense attor-
ney's question and added that
+'you have to remember the lan-
puage barrier, things of that na-
ture.”

v Dr. Malak is a native of Egypt
Wwho became a naturalized citizen
in 1976.

¢ Dr. Malak said he passed the
anatomic pathology examination
in 1978 but didn't bother getting
the actual certificate until 1982
because he was busy bringing the
state medical examiner's office up
to standards and did not need the
certificate to perform his job.

' In a telephone interview, Dr.
Abell confirmed that Dr. Malak
passed the anatomic examination
in 1978. But Dr. Malak didn’t re-
ceive the certificate until 1982 be-
éause he had applied for a com-
bined certificate in anatomic and
forensic pathology and did not
pass the forensic portion of the
eéxamination, Dr. Abell said.

* Under board rules, an applicant
for combined certification has to
pass both examinations. After a
few years, Dr. Malak said he no
longer wanted a combined certifi-
cate and wanted instead to be cer-
tified in anatomic pathology only.
The board allowed that in 1982.

" Dr. Malak later submitted a new

application for the forensic pathol-
ogy certificate that he received in
1985.
+ After the Gazette articles ap-
pcared, Governor Bill Clinton
asked for information concerning
Dr. Malak and issues in the arti-
cles. A spokesman said Friday the
governor would have no further
comment until he had a chance to
look at the information. The
spokesman wouldn’t say if the
governor had received or reviewed
any information. Attorney General
Steve Clark is also reviewing the
certification question, a spokes-
man said Friday.

&

In response to other points in the
articles, Dr. Malak said:
* At the William Horne murder
trial in 1983, he interpreted the
question .*‘Dr. Malak, how long
have you had that transparency?”
to mean how long had he had had
his theory that the butt of Horne's
rifle matched a bruise on the vic-
tim, David Michel. His response to
the question was: *For so long,
several months.” The transpar-
ency wasn't made until six days
before Dr. Malak testified. The
photograph was admitted into evi-
dence after Dr. Malak’s answer,
although the defense had objected
because they were not aware of
the transparency’s existence. The
transparent photograph was used
to illustrate Dr. Malak’s contention
that the rifle butt matched a bruise
on Michel down to a tiny nick.
* He made a mistake when he
applied the transparency back-
ward during a civil trial stemming
from Michel's death a year and a
half after the criminal trial. “I did
it wrong and I have no sweat with
that,” he said. “I reversed it.""’
Only by reversing the transpar-
ency and placing it over a picture
of the bruise did the rifle butt and
the bruise precisely match up ac-
cording to Dr. Malak’s theory. Dur-
ing last week’s interview, Dr. Ma-
lak stood by his general theory
that the bruise was caused by the
rifle butt.
* He was not present at the actual
dissection of Michel's body, but he
reviewed Michel’s medical re-
cords, examined bruises on the
body and instructed an assistant
medical examiner about the'case
prior to the autopsy and later dis-
sected the brain. At the criminal
trial in 1983, Dr. Malak said *‘yes”
when asked if he was present at
the autopsy. At the civil trial, he
said ‘‘definitely, certainly, abso-
lutely I was present and 1 partici-
pated actually in the autopsy of
the head and the chest.” Asked
Monday about his testimony at the
civil trial, Dr. Malak said *'I said
that? No, if I said this, it is wrong.
It would be a mistake.”
% He made it clear to jurors at the
1986 murder trial of Ozzie Wilson
that his former assistant, Dr. Lee
Beamer, had conducted the au-
topsy on the victim, Alton Wesson.
Dr. Malak testified at the trial that
he had participated in the dissec-
tion, took autopsy photographs
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Head cnmmologmt

told to stop inquiry _ 2w e

into ‘87 shooting

BY MAX PARKER

Democrat State Desk

The chief criminologist at
the state Crime Laboratory
was ordered by an agency offi-

cial to cease conducting fur- -

ther tests into a Springdale
shooting death, according to
documents obtained by the Ar-
kansas Democrat.

Steve Cox, chief criminolo-
gist in the trace evidence sec-
tion of the lab, said he thought
the order was odd. However,
Jim Clark, who was executive
director of the lab when he is-
sued the order, said it was
based on policy.

Brenda Stewart,
found Oct. 13, 1987, at her
Springdale home with a
gunshot wound in her left tem-
ple. She-died less than two
hours later.

Police arrested her es-
tranged .husband, James H.

33, was

Stewart, on a charge of mur- -

der. In an Oct. 14, 1987, autopsy
report, state Medical Exam-
iner Fahmy Malak ruled the
death a suicide. Stewart was
released.

Despite Malak’s ruling, the :
case still is considered open .

by the Springdale police and
local officials last week de-
cided to seek the opinion of an
independent pathologist.

After Mrs. Stewart died, the
local police also had sought as-
sistance from other sections of
the Crime Laboratory in inves-
tigating the death.

In a statement taken by Ar-
kansas State Police on Jan. 25,
Cox said he told the Spring-
dale police he would help.

That effort ended Oct. 21,
1987, when Clark issued a
memorandum to Cox.

The memorandum said it
was neither Cox’s nor the labo-
ratory’s function to reconstruct
the crime scene on a particu-
lar case, according to state-
ments obtained in state police
interviews conducted in Janu-
ary.

“From the information 1
have, (it) looks to be a waste of
time. Before starting any
project of this type, please see
me,"” Clark wrote.

Cox said Friday he had ren-
dered such assistance before
to local law enforcement agen-
cies and found Clark’'s direc-
tive unusual.

At a glance

o oA ? B YW R

® Brenda Sue Stewar, 33, was [
found Oct. 13, 1987, with a gunshot §
wound to her head and her es-
tranged husband was arrested on §
murder charges. ’

® Mrs. Stewart's husband was re- |
leased after state Medical Examiner §
Fahmy Malak ruled the death a sui-
cide.

® On Oct. 21, 1987, Jim Clark,
then the executive director of the. §
state Crime Laboratory,
memorandum to $teve Cox, chief
toxicologist in the lab's trace evi- |
dence section. Clark directed Cox to
stop further testing in the case, say-

ing he believed it was a waste of §
time.

“It was the first time I have
ever been given such a memo,”
said Cox, who has been with
the lab 5% years. “It is some-
thing that is done nationally in
other crime labs.”

Clark, who became the di-.
rector of thé state
Transpmtatlon/Safe ty Agency
in January, said the memo was
issued for several reasons.

Clark said he believed the
lab’s function was to be an
“impartial interloper,” to look
at evidence collected by agen-
cies and then testify impar-
tially.

He also cited the heavy
caseload facing the lab.

Before his memo to Cox,
Clark said he had directed the
staff to have police agencies
contact him directly when
such-assistance was requested.

Clark said neither Cox nor
the Springdale Police Depart-
ment contacted him.
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issued a §-

Cox said the only policy he
knew of was to receive the di-
rector's approval prior to leav-
ing the building to conduct a
crime scene search. ,

“It got nipped in the bud be-
fore we got that far,” Cox said.

Lt. Dennis Upton, a criminal
investigator with the Spring-
dale police, said he has never
contacted the Crime Labora-
tory director for any assist-
ance. He said most requests
are directly made to the appro-
priate section.

“All we wanted was assist-
ance with blood splatter inter-
pretation,” Upton said. “Why it
wasn't done, I don’t know.”
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® The Nov. 25, 1987, death of
William Edwards was investigated by §
police-as a possible child abuse case
after hospital personnel noted the in-
fant had fractured ribs.

e The police investigation was
closed after Dr. Fahmy Malak, state §
medical examiner, ruled the infant’s
death natural, attributing the cause to
Reye's syndrome.

e On Aug. 13, 1987, another in-
fant died. Hospital personne! noted §
the child had lacerations inside the
rectum. The death was ruled natural.

® Both children had been under §
the same baby sitter's care just prior
to their deaths. . :

e Malak asked the Armed Forces
Institute of Pathology in Washington,
D.C., for a consuitation on the Ed-
wards case. The doctor said he
would bet against the child dying
from Reye's syndrome. He also said
the fractured ribs were evidence of
previous child abuse.

were at least 3 months old” —

the age of the child -~ accord-.
ing to a Nov. 30, 1987, note in-
cluded in police file. The note
also said Malak stated the
child had not been abused
over the past three months.

The institute also said that
while a fatty liver is indced a
featurec of Reyce's syndrome,
the institute could not make
such a diagnosis solely based
on microscopic analysis.

Reye's syndrome is a rarc
discase that usually afflicts
children, doctors said. It is
characterized by ncurological
disorders, swelling of the
brain and enlargement of the
liver. While the cause is un-
known, the discase most fre-
quently occurs after a viral ill-
ness. -

Dr. Richard C. Wahl of the
institute’s department of pedi-
atric pathology said recently
the reports submitted by
Malak could be consistent with
Reye's syndrome. He also said -
fractured ribs in a child the
age of William Edwards were
most commonly the result of
abuse.
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@Valak ruled -

infant -deaths
were natural

Inj juries spur 1001\

into child abuse
BY MAX PARKER
Democrat State Desk

Less than three months
apart in 1987, two infants who'
had dlmculty breathing whnle
under the care of the same’

baby sitter were brought to Ar-

kansas Children’s Hospital.

Both died and Dr. Fahmy

I exam-
iner, ruled their deaths natu-;

-Malak, state medical

ral.

In each case, the baby sitter:

had called the child’s mother
and told her to take her child
to the hospital.

Resuscitation efforts failed
when 2-month-old Kinnita Tay-

@gr was brought to the hospital

ug. 13, 1987. The hospital re-'

orted the death to the Pulaski

County coroner’s office, wluch

notified Malak’s office.

The infant had injuries m
her rectum, hospital personncl
noted. In his report of the Aug.,
14 autopsy, Malak said the rec-
tal injury was a small supelﬁ-
cial tear “dne to stretch durlng

‘trial of resuscitating the in- -

fant.”
However, according to re-
cords, Malak told police on

Aug. 17 the redness in the rec-
tum was caused by untatlon
from feces.

* Little Rock pohcc took
stalements from hospital per-
sonnel, the mother and the
baby sitter, but closed the case
after Malak ruled the cause of
death as collapse of both lungs
:and the manner of death as
‘natural.

. In the second case, Little:

‘Rock police conducted an in-
depth investigation
whether child abuse was in-
volved in the Nov. 25, 1987,

cath of 3-month-old William
&o)lwards. Police closed the
case after Malak listed the
cause of death as Reye’s syn-
drome and the manner of
dcqth as natural.

into-

+ Emergency room doctors at
" Children’s Hospital noted Wil-
liam had several fractured
ribs when he was brought
1here Nov. 23, 1987.
* A radlology report con-
tained in police records said
the baby had “multiple frac-
tures on both sides, consistent
with child abuse.”
! The child’s mother told po-
lice she had noticed a bruise
on her son’s chest and one on
the inside of his leg just a few
weeks before his death. Those
pbservations were confirmed
py the child’s grandmother.
© Hospital personnel called
olice when the Edwards baby
was admitted because they
suspected child abuse. When
the baby died, police called
the Pulaski County coroner's
omce which notlfxed Malak‘
office.
¢ “When the medical exam-
iner rules it a natural death or
says that no foul play was in-

volved, our hands arc tied,”,

said LL Bobby Thomas of the
Little Rock Police Depart-
ment. “There’s no way to make
™ case. We work on what the
medical examiner says.’

+ The Edwards investigation
wwas closed even ‘though the
.baby sitter had given “decep-
itive” answers during a poly-
'graph examination to quces-

; -tlons regarding her care of the

«child, police records show.
Police also learned that the
:mother of a girl nearly 2 years

‘old had stopped using the baby:
:sitter after noticing “first-de-

;gree burns to (the child’s) face
-in a crisscross paltern,” a re-
.port said. The mother had pre-
wviously noticed 18 switch
‘marks on her daughter’s back
'while in the baby sitter’s care.
* Another memorandum in
+the police file said state wel-
‘fare workers had, on several
.occasions, removed children
from the custody of women liv-
‘ing with the baby sitter.
*  Malak forwarded the au-
-topsy report, photographs and
.txssue slides of the Edwards
:case to the Armed Forces In-
stitute of Pathology at Wash-
:ington, D.C., for a consultation
:report.

“I asked for a consuliation

ito prove that I was 100 percent .

right,” Malak said, and *“to
:prove that allegations from
«Children’s Hospital and the
‘coroner were wrong.”

The instituwe s report, dated -

Dec. 18, ""l{“" ted it agreed
with Ma, %r-rd'mgs. It also
conﬁrmed lak's autopsy

f‘mdmgs that the rib fractures.
were about.3%to 5 weeks old

* However, during a meetmg
with a pollce officer, Malak-
said, “The baby had broken
Fibs on both sides, but they

Wahl said the information
forwarded to him lacked cer-
‘tain medical history that he
would have needed to make a
positive diagnosis on the cause
of the infant's death. He said
the material was reviewed to
determine its consistency with
Malak’s finding.

© “If I were to be betting, I
would bet against Reye’s syn-
drome, just on statisties,” Wahl
said.

Wah!l said the fatly liver
noted by Malak could be at-
tributed to diseases other than
Reye’s syndrome.

“The microscopic finding of
small droplet fatty change in
the liver could be due to stress
after resuscitation,” Wahl said
in the report.

When asked by Malak to re-
view the case, Wahl said he
was unaware of an ongoing po-
lice investigation into the
child’s death.

He said if he knew the inci-
dent could have led to crimi-
nal charges, the file would
have been forwarded to the in-
stitute’s forensic pathology di-
vision. )

Dr. Don FFoster, who treated
William Edwards in the hospi-
tal emergency room, said he
was surpriscd by the ruling of
Reye’s syndrome.

“It may occur during a re-

_covery period of another iil-

ness,” Foster said. “But this is
not a classical presentation
per se of Reye’s syndrome.”

While the fractured ribs did
not causc the infant's dcath,
Foster said. it was probable
William Edwards had becen’
abused at some point.

“There are some disturbing
aspects in this case,” he said.
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‘Thursday, March 10, 1988

State medical examiner deserves respect, not.criticism

To the Editor:

I.am writing in response to sev-
eral articles in the Gazette concern-
ing Dr. Fahmy A. Malak, state
medical examiner.

I am a graduate of Elon College

‘in North Carolina with a degree in
biology-premed. I came to Arkan-
sas in September to work for the
state medical examiner's office as a
forensic technician under Dr. Ma-
lak. For the six months that I
worked as a forensic tech we per-
formed many forensic autopsies.

These cases ranged from homicide,
suicide and accidental deaths to
deaths of natural causes.

All cases on which Dr. Malak
works are done in a professional
way. There is no single case that is
more important than another and
each case is handled by Dr. Malak
in a professional manner.

Dr. Malak has the respect of all
the employes at the state Crime

Laboratory, and as a servant of the -

state of Arkansas and its people
Dr. Malak deserves respect. Those

who ridicule him know little about
his job and the many responsibili-
ties that fall under his office.

Forensic scientists like Dr. Malak
are in a way guardians of society.
Their mission is to protect life
through the lessons we learn from
death. The job Dr. Malak performs
is not made any easier when he has
to defend himself against meaning-
less rumors spread by the press
and the public.

Kermit B. Channell.
Poughkeepsie, N.Y..
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Outside expert
to review death -
ruled a smelde

BY MAX PARKER

Democrat State Desk

SPRINGDALE - An inde-
pendent pathologist will be
asked to review the October
1987 death of Brenda Stewart,
which was ruled a suicide by
the state medical examiner,
Dr. Fahmy Malak. )

The decision to consult an

outsidé’ expert was made’

Thursday by local officials, in-
cluding Washington County
Coroner John Burrow and Pro-
secuting Attorney Andrew
Ziser of Fayetteville, said Lt.
Dennis Upton of the Spring-
dale Police Department.

Mrs. Stewart, 33, was found
Oct. 13 at her home with a
gunshot wound to her left tem-
ple, Upton said. About two
hours later, her estranged hus-
band, James H. Stewart was
arrested

The night before her death,
Mrs. Stewart had filed a police
report saying her husband was
trying to kill her, Upton said.

It had not yet been decided
who would review the case,
Burrow said.

“We made this decision be-
cause of the fact we have prob-
lems with the conclusion that
Dr. Malak. gave us,” Burrow
said. “He left more questions
unanswered than he settled.”

The case has been consid-
ered open by local police, de-
spite Malak’s ruling and
Ziser’s decision not to file for-
mal charges agamst Stewart,
Upton said.

Ziser said Monday he was
satisfied with Malak’s ruling.

"He said Malak had’ been use

as an expert wilness numerov
times in cases_he’' _had_pr
secuted and that to pursu th
Stewart case, despxte the,
ical - examiner's fmdmgs
would place an even,’large{r
burden on the prosecutor.. |
Upton said the decisiof to
seek an independent’ opml n
coincided, but otherwise ‘h d.
nothing to do, with rece t
news articles about some pfl
Malak’s rulings. - { '
“This has nothing to do’ w1th
the ongoing contioversy dbout
Dr. Malak,” Upton said./ “I’s,
just ironic that this happened

" at this time. It’s just a matter of .

answering some unanswered
questions as‘ a result o(‘ Dr
Malak’s ruling.”

Mrs. Stewart’s sxster, Vella-
Reagor, of Memphis, ;Tenn
said she hoped the | famxly
would finally get qome ‘an-
swers to their Imgermg ques-
tions. ! ¥

“I'm thrilled to death that
they're finally doing something
after all this time,” she salq

A plosecutors hearmg was
called in February to look into
the Aug. 23, 1987, deaths ofitwo
Saline County youths who
were struck by’a train. Malak
had said the boys were in a
marijuana-induced sleep ‘and
ruled the deaths accidental.

A prosecutor’s hearing is
similar to a grand jury investi-
gation but is open to the pub-
lic. The-prosecutor who holds
the hearing decides whether to
issue indictments. ~';
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County coroner requests
second opinion on death

By Rodney Bowers
GAZETTE FORT SMITH BUREAU

1 "FAYETTEVILLE — Washington
-County Coroner John Burrow said
-Thursday he has asked that the
“state medical examiner's office be
Jordered to release its records in
the death of Brenda Sue Stewart.
. Burrow said he wants an inde-
lpendent forensic pathologist to
s1ook at the findings.
~+'Stewart, 33, a Rogers native,
-died of a gunshot wound October
-13 while in the Springdale home of
‘her estranged husband, James H.
‘Stewart. The Springdale Police De-
‘partment arrested Stewart that
‘day on suspicion of murder.
_ He was released after Dr. Fahmy
iMalak, the state medical examiner,
‘ruled Mrs. Stewart's death was a
-suicide.

:. Still investigated as homicide
»’Authorities said this week that

the case is still being investigated

‘us a homicide.

+They said Mrs. Stewart had filed

'a- complaint October 12, alleging

her husband had threatened to kill
her.

Burrow had earlier told the Ar-
kansas Gazette he might hold a
coroner’s inquest to determine the
cause of death. But he said Thurs-
day that he and Lt. Dennis Upton
had talked to Washington County
Prosecuting Attorney Andrew
Ziser, who decided that a prosecut-
ing attorney’s hearing would be
more economical and efficient. Up-
ton is a Springdale police investi-
gator.

Ziser was attending a political
function Thursday afternoon and
was unavailable for comment.

Joel Higgins, a deputy prosecut-
ing attorney, said he was not told
of Ziser's decision, but the prose-
cuting attorney-has the power to
subpoena witnesses and conduct
an independent investigation.

Upton said, *“Right now, that’s
what we're looking at — some-
thing similar to the thing that hap-
pened in Saline County. It's no
reflection on Dr. Malak, as far as
we're concerned. There’s just some
unanswered questions.” -

A prosecutor’s investigation re-
cently was held in Saline County to
investigate the deaths of ‘two
youths who had been hit by a
train.

Burrow said he and the others
want the medical examiner’s re-
ports and findings turned over to
an independent forensic patholo-
gist for a second opinion. “If he
[the second pathologist] disagrees
with Dr. Malak, then Andrew Ziser
*** will continue his investiga-
tion,"” Burrow said.

Burrow said Ziser plans to file a
motion “in a matter of days' with
Circuit Judge Mahlon Gibson seek-
ing a court order to release the

material.

An independent pathologist
should be able to determine the
cause of death from the available
information, Burrow said, but
probably wouldn't involve the ex-
humation of Mrs. Stewart’s body,
he said.

Burrows said he has not ruled
out the possibility of a coroner’s
inquest should the prosecutor be
unable to obtain the state records.
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didn’t assist

at Michel autopsy,

e

By Bob Wells
GAZETTE STAFF

< Despite his testimony to the con-
trary, Dr. Fahmy Malak wasn't
present at the autopsy of David
Michel, a former associate of Dr.
Malak says.

+ Dr. Raj Nanduri, former associ-
ate state medical examiner, per-
formed the Michel autopsy. She
testified at the 1983 murder trial
pf William Horne, who was
charged with killing Michel, that
Dr. Malak wasn't present. She re-
affirmed that testimony, which
was little noted at the time, in an
Arkansas Gazette interview

Wednesday. Another Crime Lab:

employe also said Wednesday that
Dr. Malak wasn't there.

Testimony more doubtful
If Dr. Malak was not present at
the Michel autopsy, then his testi-

mony linking a bruise on the body
with a rifle owned by Horne is

more doubtful, according to John -

Lisle, a Little Rock lawyer, Lisle
represented Horne's father in a
civil suit arising from the criminal
case.

After Dr. Malak found that Mich-
el's death was a homicide, Horne
was charged. Dr. Nanduri had
found the cause of death “‘undeter-
mined.” Horne was convicted; won
a reversal on appeal and finally
plcaded no contest. He was sen-
tenced to 20 years.

The Michel case is the second the
Gazette has found in an examina-
tion of Dr. Malak's work in which
Dr. Malak testified about the con-
dition of a body during an autopsy
done when others have said he
wasn't present. In the other case,
Dr. Malak testified that he had
helped dissect a homicide victim's
body at a time in 1985 when he
was on vacation.

Dr. Malak declined a request
Wednesday to discuss these and
other cases. lle has declined nu-
merous other requests from the
Gazette.

Dr. Nanduri said in a telephone
interview Wednesday that Dr. Ma-
lak never discussed the Michel

case with her when he reversed .
‘her findings nine months after the

autopsy. She said such a discus-
sion is customary when tne forern-

ex-associate says

sic pathologist disagrees with an-
other.

At Horne's 1983 murder trial,
Dr. Malak testified that, while the
autopsy was primarily performed
by Dr. Nanduri and that she had

. written the autopsy report, he had

participated in the autopsy and
had later dissccted the brain.

“I am the one who received the
body and am the one who exam-
ined the body and the one who
ordered the x-ray to the body," Dr.
Malak said. '] am the one who saw
all the injuries to the body. I am
the one who instructed Dr. Nan-
duri what to do about the case.”

But Dr. Nanduri testified that
she performed Michel’'s autopsy,
assisted only by three crime lab
employes. ‘She also insisted that
she had dissected Michel's brain.

A document from the medical
examiner's office was introduced
in evidence, which indicated that
Michel's body arrived at the lab at
6:40 a.m. November 18.

The sheet lists the person who
actually performed the dissection
as R. Nanduri and then lists the
initials 'R. G. M." as witnesses.
Dr. Nanduri testified that the ini-
tials stood for the first names of
the three lab employes who assis-
ted in the autopsy: Rusty Dillon,
Gene Peacock and Mike Vowell.

On cross-examination, Dr. Nan-
duri rejected the prosecution's
suggestion that the *“M" stood for
“Malak” and repeated that Dr. Ma-
lak was not present and did not
dissect the brain. Mike Vowell,
who was not called to testify at the
trial, said Wednesday in a tele-
phone interview that he was there
and Dr. Malak was not. Dillon said
he didn’t have time to talk to a
reporter. Peacock said he couldn’t
remember the autopsy.

Dr. Nanduri testified that Mich-
el's injuries could have been sus-
tained either in a beating or a fall
and that, while she initially
thought the death may have been a
homicide, she never received any
evidence from the police to sup-
port that conclusion.

In a teclephone interview
Wednesday, Dr. Nanduri, who now
practices pathology in the St

Louis area, said she stood by her 8

triol testimony.
“jometimes in forensic pathol-
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st don’t know,” she
od and the dead man
ou can’t play God. You
have to give the benefit of the,
doubt to the living and let them get
on with their lives.”

Dr. Jerry Francisco, the Tennes-
sec state medical examiner, also

" testified for Horne's defense that’

Michel's injuries were suffered ina
fall and classified the death as an
accident. Dr. Malak held that the
injuries were caused by a beating
and that the death was a homicide.
The fatal injury, all agreed, was a
fractured skull.

Dr. Malak contended. that a
bruise on Michel’s broken left col-
larbone and the butt of Horne's
.30-30 rifle matched perfectly,
right down to a tiny nick in the
butt. He illustrated the match for
jurors at the criminal trial by plac-
ing a transparent photograph of
the rifle butt over the bruiscd area
in a life-sized autopsy photograph.

The Gazette has reported that at
the civil trial, a year and a half
later, it was discovered that Dr.
Malak had the transparency back-
ward. When it was properly ap-
plied, the nick in the rifle butt and
atiny irregularity in the bruise no
longer matched.

Lisle, the lawyer who discovered
Dr. Malak's error with the trans-
parency, said Wednesday that the
medical examiner’s theory linking
the bruise and the riflc butt would
be even further weakened if Dr.
Malak was not at the autopsy.

It would mean that Dr. Malak
linked a bruise on Michel’s broken
collar bone and the butt of Horne's
rifle solely on the basis of photo-
graphs.
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Fifty-dix mayor questmns
suicide rulmg in son’s death

BY MAX PARKER

Democrat State Desk

The mayor of Fifty-Six, a
small Stone County town, is
one of several people who
have recently questioned au-
topsy rulings by Dr. Fahmy
Malak, state medical exam-
iner.

Mayor Jerry King has com-
piled a stack of documents
more than 3 inches thick while

attempting to prove his son’s -

1986 death was not a suicide.

Gary Neal King, 29, was
found with a gunshot wound to
his chest about 6:30 p.m. July
18, 1986, along the road at the
edge of the woods near Arkan-
sas 87.

Dr. Joseph J. Halka, an asso-
ciate medical examiner, per-
formed an autopsy on July 21,
1986, and ruled King’s death a
suicide.

The elder King says he still
questions the ruling.

“You should have seen him
that day,” King said Wednes-
day. “He was on his way to
Memphis-to see his mother.”

The younger King,
with his twin brother, Barry,

had arrived at his father and.

stepmother’'s home from
Springfield, Mo., earlier that
day. He later borrowed his fa-
ther’s pickup truck to go meet
friends before traveling on to
his mother’s home in Memphis,
Tenn.

Gary King, along with J.M.
“Junior’” and Janie Joy
Mingues, drove that day to the
wooded area where King's

bogly was later found, accord-.

t a glance

e Fifty Six Mayor Jerry ng said
Wednesday he still does not believe, B
the July 1986 death of his son, Gary }
Neal King, was a suicide. 3

e Gary King, 29, was found shot §
in the chest July 18, 1986. Two peo- B
ple with King that evening left the
scene on foot before his body was §
found. N
e An autopsy revealed Gary King §
had a 0.22 alcoho! level when he §
died. Police listed the case as suspi- §
cious. .

¢ Trace metal tests on Gary '
King's hands concluded the residues §
could be the result of either discharg- |
ing a firearm or being in close prox- §
imity to the discharge. 3

along -
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ing to police reports.

The Mingueses left the
scene on foot. Mingues told po-
lice he heard a shot and saw
King lying on the ground, but:
thought he was asleep and
didn’t want to wake him.

The autopsy report states
Gary King had been de-
pressed, having family and
marital problems and had re-
cently mentioned suicide.

Jerry King said his son
hadn’t seen his ex-wife in two
years. He said his son’'s de-
pression was only noted by the
Mingueses, who were cited as
suspects in police reports
Whl"h listed Gary King's death
as “suspicious.”

The state Crime Laboratory
toxicology. report stated Gary
King had a 0.22 percent alco-
hol level at the time of his
death. Halka reported:! “The
manner of death is suicide.”

An Aug. 12, 1986, report
from the Crime Laboratory,’
signed by Steve J. Cox, listed
the results of tests on gunshot
residues on the victim and the
two suspects.

Cox said the residues on
Gary King's hands “could be
the result of either discharging
a firearm or being in close
proximity to the discharge of a
firearm.”

He said samples from both
suspects were “unrevealing for
gunshot residues.” The possi-
bility of their discharging a
firearm was inconclusive, he
said.

Jerry King also questioned
conflicting statements given by
the Mingueses, with Mingues
disputing his wife's claim that
she was with him when Gary
King was shot.

An Oct. 16, 1986, memo from
Malak, state medical exam-
iner, noted that Sam Heuer,
then the Stone County pro-
secuting attorney, telephoned
to say the manner of death
should be homicide and not
suicide because of the trace
evidence rcport and the cir-
cumstances of death.

Malak noted in the memo he
told Heuer that if he sent a
written report and the investi-
gators’ report to confirm the
findings, the manner of death
would be changed.

On Oct. 23, 1986, a handwrit-
ten notation appears on the
memo saying no reports had
been received.
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mnedical examiner,
sworn testimony at variance with
either his own pretrial statements
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Malak’ S S swc)rn 'testlmor\y

conﬂlc‘ts in three cases

Jy Bob Wells
IAZETTE STAFF

In three previously unpublicized
:ases, Dr. Fahmy Malak, the state
has given

under oath, state Crime Labora-
tory records or the testimony of
others.

In a lengthy review of several of
Dr. Malak's cases, the Arkansas
Gazette haslearned:

* In a 1986 murder trial, Dr. Ma- -
lak said he had participated in the

dissection of the victim, took au-
topsy photographs of the body and
compared the victim's wounds
with the alleged murder weapon.
A former assistant testified that
Dr. Malak had not performed those
acts and was out of state when the
autopsy was performed.

* Dr. Malak gave sworn pretrial
testimony that the 1979 deaths of
a husband and wife were murder-
suicide, with the husband shooting
his wife four times before turning
the gun on himself, making a total
of five shots fired. Dr. Malak ap-
parently was unaware that a six-

shot revolver had been found at
the crime scene with two live
rounds and four spent hulls in it.
At the trial, he testified that the
wife was shot only three times.

* At a murder trial in the summer,

Dr. Malak testified about firearms
matters. When challenged by the
defense, he said he had discussed
the case with a Crime Lab firearms
examiner. The firearms examiner
testified he had never discussed
the case with Dr. Malak.

The discoveries in the three
cases follow previous Gazette re-
ports detailing discrepancies be-
tween Dr. Malak's court testimony
and records in other cases. He has
declined six requests for inter-

vicws to discuss the cases,

In the first of the three cases
examined, Dr. Malak testified in
Hot Spring Circuit Court at Mal-
vern April 24, 1986, as a witness in
the slaying case against Ozzie Wil-
son. Wilson was charged in the
beating of Alton Wesson.

PR - «a . = % _ amn _

Asked by Prosccutmg Attorncy
Joe Hardin whether he had per-
formed that autopsy August 5,
1985, Dr. Malak said, '‘On August
6, 1985, yes, an autopsy has been
done in our lab, yes.’

Dr. Malak never specmcally said
he performed the autopsy. But, in
response to questions, Dr. Malak
answered in the affirmative when

asked  whether he had taken a
photograph of a fatal wound to
Wesson's head and whether the
photograph accurately reflected
the nature of the wound the day of
the autopsy.

Dr. Malak also said he compared
a laceration on Wesson's scalp
with an automobile jack that had
been submitted to the Crime Lab as
a possible slaying weapon. He said
the two matched.

On cross-examination, Wilson's
attorney, Fenton Stanley of Mal-
vern, asked Dr. Malak about an
injury to Wesson's back.

“We dissected that and it has
been documented in the hospital,”

. Dr. Malak said. On further ques-

tioning, he added that he was as-
sisted by Dr. Lee Beamer, a former
assistant.

“Truth of the matter, you wer-
en't even in Arkansas when the
autopsy was made, were you, Doc-
tor?"’ Stanley asked.

*Who said s0?" Dr. Malak asked.

After saying he couldn't remem-
ber whether he was at the Lab
August b, 1985, Dr. Malak eventu-
ally said he had reviewed Dr. Bea-
mer's autopsy report and had per-
sonally dissccted Wesson's brain.

Dr. Beamer testified that he per-
formed the autopsy and that Dr.
Malak was on vacation that day.
Dr. Malak and Dr. Beamer did not
have any significant disagreement
as to the cause or manner of Wes-
son's death and Dr. Beamer was
called primarily to impecach Dr.
Malak's testimony on his presence
at the autopsy.

Wesson was convicted of
second-degree murder and secn-
tenced to 20 years in prison.

Howard (Bear) Chandler, Crime
Lab director, confirmed Tuesday
that Dr. Malak was on compensa-
tory time off from Monday, August
6, 1985, through Friday, August 9,
1985.

16 1985 throneh Fridav Ancust O

In the sccond of the cases, Dr.
Malak gave a sworn pretrial depo-
sition December 4, 1984,in a law-
suit brought by the survivors of
Dale and Eunice Brown, who were
found shot to death May 19, 1979.

Dr. Malak testified that Mrs.
Brown was shot four times: Once
in the head, with the bullet enter-
ing in the front and exiting at the
back; once in the right shoulder,
entering in the front and exiting in
the back; once in the left side of the
breast, piercing the breast and re-
entering the left forearm and then
re-exiting from the forearm, and

once in the back, through the chest
and exiting just below the left
breast.

Dale Brown was shot once, a
contact wound to the chcst Dr.
Malak said.

The plaintiffs’ attorney, Sam
Perroni, asked Dr. Malak whether,
“based upon all the information
you have available to you, would it
be your opinion that Dale Brown
shot Eunice Brown four times and
then shot himself?”

“Based upon the information I
have, the answer is yes,” Dr. Ma-
lak said. The gun found at the
scene contained four spent rounds,
but it couldn't be determined

whether Dr. Malak knew that then. *

But at the trial, Dr. Malak said
Mrs. Brown was shot only three
times. The difference was that Dr,
Malak said the wounds to the head
and shoulder were caused by the
samc bullet, which entered and
then exited the right shoulder and
then re-entered and exited through
the head.

In both the original autopsy re-
port and in his pretrial testimony,
Dr. Malak indicated the wounds in
Mrs. Brown’s body were caused by
four shots.

Asked by Perroni about the dis-
crepancy between his testimony at
trial and his statements in both the
deposition and the autopsy report,
Dr. Malak said, *'These are
wounds, Mr. Perroni, wounds. You
can translate them any way you
want."”
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Attorney wants new tﬂal

says Malak erred before

BY MAX PARKER

Democrat State Desk

A Little Rock attorney said -

Tuesday he would like con-
victed murderer William
Horne to get a new trial be-
cause of an apparently critical
error in the testimony of Dr.
Fahmy Malak, state medical
examiner.

William Horne was con-
victed in November 1983 of
first-degree murder in the
death of David Michel. Michel,
21, of Little Rock, died Nov. 18,
1982, of massive head injuries
allegedly inflicted by a rifle
butt owned by Horne. After
that conviction was reversed,
Horne pleaded no contest to
sccond-degree murder and
was sentenced to 20 years in
prison.

A lawsuit seeking $3.8 mil-
lion was filed against Horne
and his father, Joe Horne of
England, by the Michel family.
During the trial, more than a
year after Horne’s conviction,
John Lisle, a Little Rock law-
yer, discovered that.a photo-
graphic transparency used by
Malak to link a rifle butt to
Horne’s wounds apparently
was applied incorrectly.

“What was obvious was the
fact that the negative had been
reversed to fit the wound,”
Lisle said, adding Malak at-
tempted to match a nick in the
.30-30 rifle butt with a tiny irre-

At a glance

,murderer William Horne to get a new

the testimony of Dr. Fahmy Malak, §
state medical examiner.
e Lisle, who represented Joe

Horne.

demonstration and Malak was unable g
to match the rifle butt to the victim’'s
wound. ;
® Gov. Bill Clinton said he was
looking into Malak’s board certifica- j

tion.
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gularity in a bruise on the vic-
tim’s shoulder. '

“I'd like to see him (Horne)
get a new trial because of all
this,” Lisle said, adding he was
not involved in the criminal
trial. .

During Horne’s criminal
trial, Malak exemplified the
weapon match for jurors by
placing the transparent photo-
graph of the rifle butt over the
bruise as shown in a life-sized
autopsy photograph of Michel.

During the lawsuit, Malak
was unable to illustrate the

B R R s

e John Lisle, a Liltle Rock aitor- ¥
ney, said he would like convicted §

“trial because of an apparent error in 3

Horne, Horne's father, in a lawsuit by B
the victim's family, said the negative B
of a transparency was used incor- §
rectly by Malak to link the victim's §
wounds to the butt of a rifle owned by §

e Malak used -the transparency @
during Horne's criminal trial in the §
death of David Michel. During the R
lawsuit, Lisle portrayed the victim in a §

v

match, Lisle said.

“As a practical matter, you
can't see the notch (on the
body),” Lisle said. “Only Dr.
Malak can see it.”

Lisle said testimony by Dr
Raj Nanduri, a former medical
cxaminer who performed Mi- -
chel's autopsy, revealed Malak

transparency of the autopsy

photo during the lawsuit, Lisle
said that he volunteered to be
the victim. )

“He tried to turn the gun to -
fit the notch and it was physi-
cally impossible,” Lisle said.
“He became frustrated in
trying to make it fit.”

Lisle said Horne’s attomey
during the murder trial appar-
ently didn’t ask Malak to illus-
trate the match.

“Everybody watches Quincy
on TV,” he said. “He is por-
trayed as being credible and
as knowing what he's doing.
The jury believes what he
says."”

During the criminal trial,
Malak testified he had the
transparency for several
months. The Arkansas Gazette
reported Tuesday that state
Crime Laboratory records
showed a transparent photo- -
graph of a rifle butt was made
only six days before the trial

See MALAK, Page 3B

Sl g 27

[

was not present durmg the )
exam. "‘i
When Malak couldn’t fit the i
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Malak

® Continued from Arkansas Page
began.

“Frankly, it appears from
what I've read that Dr. Malak
did not tell the truth to the
judge,” Lisle said. He said he
had no opinion on why Malak
would not be truthful. ’

“If a medical examiner
gives incorrect testimony it
will have a heavy weight with a
jury and with a judge because

of his official position,” Lisle _

said.

Malak could not be reached
at his office for comment at
press time.

Meanwhile, Mike Gauldin,
spokesman for Gov. Bill Clin-
ton, said Monday morning that
a news article in the Arkansas
Gazette on Tuesday was “not
accurate.”

The article has Clinton say-
ing he would look into Malak's
board certification and his tes-

timony during Horne's 1983 _

murder tnal regarding the
date the transparency was
made.

“All he’s done is asked for

some information about it be- .

cause we expected at some
point to be asked for a com-
ment,” Gauldin said. I
wouldn’t call it a review.”

Before speaking to the Gov-

ernor’s State Housing Confer--

ence Monday afternoon at the

Excelsior Hotel, Clinton stated

_ his position on the issue.

“We're looking into it,” he ' -

said. “We have to look at the:
whole board - certification]

thing. It's more complicated :‘
than meets the eye. We've:.
frankly had a lot of people::
calling in in support of Dr.-.
Malak and pointing out that

. he's worked there long hours. :

under a lot of stress over many. .

years and it would be surpris-
ing if there was no errors:
made. As soon as we reach
some kind of a determinztion,

* we'll be glad to let you knc_)w.”
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Coroner questions .
Malak’s authority -

Death case reviewed despite ruling

Three developments concerning
the state medical examiner's office
occurred Tuesday:

* Pulaski County Coroner Steve
Nawojczyk requested that the
county attorney’s office determine
whether the findings of a coroner’s
inquest can overrule the state
medical examiner’'s opinion in
death cases.

* Aninvestigator said the October
shooting death at Springdale of
Brenda Sue Stewart is being inves-

.tigated as a homicide despite a

ruling by Dr. Fahmy Malak, the
state medical examiner, that it was
a suicide.

* The mayor of Fifty-six (Stone
County) and his family are upset
over aruling that their son’s death
a suicide and say they have state-
ments from people saying their son
was murdered.

Nawojczyk said he had asked for
the opinion because coroner’s ju-
rics could be a method of providing
immediate relief to families who
cannot afford to go to court to
challenge the state medical exam-
iner’s rulings.

Nawojczyk said that, under ex-
isting law, the medical examiner
has the final decision in determin-
ing cause and manner of death and
that dcecision can only be changed
on a death certificate by filing a
suit in Circuit Court.

In the Stone County case, Mayor

“Jerry King of Fifty-six said Dr.

Malak in July of 1986 said his son,
Gary King of Memphis, died of a
sclf-inflicted gunshot wound. King
and his former wife, Jo Anne Do-
lan of Memplhis, are sceking to get
their son’s death certificate
changed to a homicide and are
continuing to investigate his
death.

“We disagree with Malak's rul-
ing and we were certainly dissatis-
fied with the law enforcement in
it,” King said Tuesday.

At Springdale, Lt. Dennis Upton
said of the Stewart case: ““As far as
I'm concerned, it's still an open
case.” Upton is a criminal investi-

gator with the Springdale Police
Department.
Stewart, 33, died October 13 af-

‘e &8 4 &

ter she was shot once in the head »
with a .22-caliber pistol in the »

Springdale home of her estranged
husband, James H. Stewart. Upton
said James Stewart called the po-
lice at 3:24 a.m. October 13 and
reported his wife had shot herself.
“He was there at the home at the
time,”.Upton said.

He said Stewart was arrested on
suspicion of first-degree murder.
‘At that particular time we had

reason to believe or suspect he ..

_ killed her,” Upton said.

Upton said several things

pointed to that conclusion, but pri- -

marily because Mrs. Stewart had .
filed a complaint with the police -
October 12 saying her husband :

had threatened to kill her.

Prosecuting Attorney Andrew
Ziser said Stewart was released on
bond pending his arraignment, but
that the bond was later revoked
after he allegedly threatened Mrs.
Stewart’s relatives.

Stewart was released from the
Washington County Jail after Dr.
Malak ruled Mrs. Stewart had died
of a self-inflicted gunshot wound,
Ziser said. .

Ziser said it would be impossible
to prove in court that Mrs. Stewart
was a homicide victim, based on
Dr. Malak’s conclusion, noting,
‘‘He’s the expert, not me.”

State Police Maj. Douglas Ste- |

vens said State Police investiga-

tors had interviewed members of

the medical examiner's office at
the request of Mrs. Stewart's rela-
tives and that the results of that

investigation were turned over to '
the Springdale Police Department. |

He declined to disclose the infor-
mation.
Washington County Coroner

John Burrow said he wiil hold a *

“ -

coroner's inquest into Stewart's '

death if asked.

“If the investigation continues °

and Dr. Malak won't reverse his

findings, then I will pick up the *

ball on this and call an inquest.”
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- surprise that o Lawyer says ‘

Democrat State Desk i
A physician whose patient
died Jan. 17 has written of his ;

© symptoms  of yo - made errors |

multiple scle- ;"yorn ol 18 L

rosis were not — , ‘
found during an autopsy by Dr. |
Fahmy Malak, the state medi-
cal examiner. :

Greene County Coroner -

Dick Pace said Tuesday that
Dr. Gary Goza expressed
surprise in a Jan. 20 letter tt at

evidence of ,the disease was
not found in the body of his pa-
tient, Ricky Joe Boozer, 29, of

Paragould, who was found '

dead in a car in a closed ga-
rage. The car’s engine was run-
ning.

After interviewing family
members and further investi-
gation, officials

Pace said. Malak ruled the
death a suicide and said he
found no signs of multiple
sclerosis, a neurologicalisor-

-der which damages the central
nervous system and  which
Boozer had been diagnosed as
having nearly six years ago.

. Pace said he had indicated
in a report to Malak that
Boozer suffered from multiple
sclerosis. Surprised the au-
topsy results indicated no evi-
dence of Boozer having the

" disease, Pace contacted Goza,

the victim’'s physician.

“I am quite surprised that
these lesions were no* seen at
the time of autopsy,” ¥oza said .

’
T @.. R

believed |
Boozer's death was accidental, _

in his letter to Pace dated Jan.
20. “In any case, Mr. Boozer un-
questionably met all the diag-
nostic criteria for the diagno-
sis of definite multiple sclero-
sis.” .

Goza was at University Hos-
pital in Little Rock when
Boozer was diagnosed. Now a
neurologist at the Northeast
Arkansas Medicine Clinic at

- Jonesboro, Goza sent Pace a

letter in response to the coro-
ner’s inqujries about Boozer’s
condition.

“Mr. Boozer was a patient of

mine who was followed with a .

diagnosis of multiple sclero-
sis,” Goza said. “This diagnosis
was made at University Hospi-
tal in May of 1982. The degree
of Mr. Boozer’s impairment ...
would be rated as moderate to
severe.” .

Pace said family members
told him Boozer was supposed
to be in a wheelchair most of
the time. He said several
wheelchairs were found at the
home.

Goza said Boozer had un-
dergone several tests confirm-
ing the diagnosis.

On Sept. 29, 1987, Boozer un-
derwent a Magnetic Reso-
nance Imaging scan, Goza said.
Pace said a copy of the scan
was enclosed.

Teresa Luneau, a represent-
ative for Children's Hospital
and who has multiple sclero-.
sis, said this type of test is a
“finer tool for diagnosing the
disease.”

“It comes as close as anyone

can get to a positive or nega-

L

Physician surprised at Malak’s

' BY MAX PARKER’

findings in autopsy

~ tive diagnosis,” she said.

In the report, Goza cited
“multiple focal areas of abnor-
malities involving the white
matter which in his case was
diagnostic of multiple sclero-
sis.” .

Ms. Luneau, who in 1985
won the award for education
from .the National Multiple
Sclerosis Society, said such re-
sults indicated Boozer had a
lot of areas on his brain that
were plaque covered and af-
fected by the disease. This
means signals from the brain
to the nerves were not being

received.

[At a glance |
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he was surprised symptoms of multi-
ple sclerosis were not found in his

'| patient during a January autopsy by

[

i
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® A Jonesboro neurologist said E

Dr. Fahmy Malak, the state medical
examiner,

® Ricky Joe Boozer, 29, of Para-
gould was found dead in a car in a
closed garage with the engine run-
ning. Malak ruled it suicide, saying he k
found no evidence of the neurologi- P
cal disease. i

® Dr. Gary Goza, Boozer's physi-
cian, said he diagosed Boozer hav-
ing the disease in 1982. e
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Malak coming
under review
by Clinton

Two issues noted

By Bob Wells
GAZETTE STAFF

Governor Bill Clinton says he
will look into both Dr. Fahmy Ma-
lak’s board certification and his
testimony in a 1983 murder trial
regarding the date a State Crime
Laboratory exhibit was made. -

The Arkansas Gazette reported
Sunday that Dr. Malak, the state
medical examiner, wasn't certified
in forensic pathology by the Amer-
ican Board of Pathology until
1985. State law requires that the
medical examiner be board-certi-
fied in forensic pathology or eligi-
ble for certification *‘as recognized
by the American Board of Pathol-
ogy.”

Objection to exhibit made

The Gazette reported Monday
that, in a 1983 murder trial, ae-
fense attorneys objected to an ex-
hibit Dr. Malak was offering on the
ground that it had been withheld

from them despite pretrial discov-
ery rules.

After Dr. Malak testxfxed that he
had had the exhibit “‘for several
months,” it was admitted in evi-
dence. Crime Lab records indicate
the exhibit, a transparent photo-
graph of a rifle butt, was made
only six days before the trial.

Mr. Clinton was at Williamsburg,
Va., Monday addressing the Demo-
cratic Leadership Council, but his
press secretary, Mike Gauldin,

said the governor had been ap-

prised of the Gazette articles.

Gauldin said Mr. Clinton had
asked that information about Dr.
Malak’s board certification and his
testimony in the 1983 trial be gath-
ered.

Howard (Bear) Chandler, acting
director of the Crime Lab, said
Monday that Crime Lab staff had
rechecked the Lab's photography
records and confirmed that the
exhibit was made only six days
before the trial.

.The medical examiner's office is
a division of the Crime Lab.

*Chandler said he was going to
study the matter. “Any time we
make a mistake it's serious,” he

said. ‘“We make mistakes. We're !

human. A mistake by a member of
the Crime Lab is more scrious than
other witnesses.’

He said he had not been able to
talk with Dr. Malak about the mat-
ter, as Dr. Malak was testifying in
court Monday. The Gazette reached
Dr. Malak by telephone but he
declined to be mtervxewed about
the articles.

Chris Raff of Scarcy, president
of the Arkansas Prosecutors Asso-
ciation, didn't have any comment
in his capacity as head of the
Association. *“All I can speak of is
my personal experience. with Dr.
Malak,” he said. ‘‘He has testified
for me in murder cases and I have
always found him highly profes-
sional and competent.”

Dr. Malcolm Moore Jr. of Little

Rock, chairman of the State Crime,

Laboratory Board, had similar
comments about Dr. Malak. He

said Dr. Malak ‘has -always -

through the years given us top-
notch professional service. He has
been an extremely hard-working
state employe, who has worked

with a high degree of professional;_
ism.” ) W
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Lawman questzons suicide rulmg

BY MAX PARKER
Democrat State Desk

SPRINGDALE - The Oct.
13, 1987, shooting death of
Brenda Sue Stewart is an open
case, despite state Medical Ex-
aminer Fahmy Malak’s ruling
of suicide, a local police inves-
tigator said Monday.

But Prosecuting Attorney
" Andrew Ziser of Fayetteville
said if he tried to prosecute
the case and discredit Malak’s
findings, the burden would be
even “more extraordinary on
the prosecutor.”

Ziser, like other prosecuting
attorneys, depends on Malak's
findings when trying criminal
cases.

“The analogy would be if

the State Hospital rules some-
one is crazy, we let a jury de-
cide in a case if that person is
sane,” Ziser said.

The body of Mrs. Stewart,
33, was found Oct. 13 at her
home with a .22-caliber
gunshot wound to the left tem-
ple, said Lt. Dennis Upton, a
criminal investigator with the
Springdale Pollce Depart-
ment.

About two hours later,
Upton said he arrested her es-
tranged husband, James H.
Stewart. Upton said Mrs. Stew-
art had filed for divorce and
been verbally granted one but
court papers were never filed.

Ziser said formal charges
were never filed.

Stewart’s
Upton said, Ziser made the de- *
cision not to pursue the case.

After Malak ruled Mrs.
death a suicide,

“The ironic thing on this

was that she had filed a report _j»
with us the night before (Oct..
12) saying her husband was °:
trying to kill her,” Upton said,
adding this information had )
been forwarded with informa- -
tion on the crime scene inves- 1,
tigation to the state medlcal
examiner’s office.

]

Mrs. Stewart's family has ¢

asked the Arkansas State Po-:
lice to review the case, Upton
said.

PR

Coroner wants ruling on inquest’s use

BY MAX PARKER

Democrat State Desk

Pulaski County Coroner
Steve Nawojczyk said Monday
he wants a legal opinion on
whether a coroner's inquest
can be held when someone dis-
agrees with a state medical ex-
aminer’s opinion.

The opinion was requested
by Nawojczyk four weeks ago.
Steve Curry, a Pulaski County
civil attorney, is handling the
matter, he said. Curry was una-
vailable Monday for comment.

Nawojeczyk, director of the
state Crime Laboratory from
March 1980 until October 1981,
said the opinion was prompted
by “a couple of cases that I
currently am still involved in.”
He declined to be specific.

“Family members had con-
tacted me and asked what re-
course they had when they
didn’t have any money to hire
a private investigator or hire
an attorney to litigate the mat-
ter in court,” he said. “Taking
a case to court is not possible
for people in the lower socioe-
conomic class, and there
should be some recourse.”

Nawojczyk, who has more
than six years’ combined expe-
rience as a coroner in Pulaski
and Garland counties, said he
doesn’t believe a coroner’s in-
quest is the answer to chal-
lenging rulings from the state
medical examiner’s office.

“I think a coroner’s inquest
could be used as a stopgap
measure until a reorganization

He compared the role of a-

coroner’s inquest with thatofa -

recent Saline County prosecu-:
tor’s hearing called to hear ev-

idence in the Aug. 23, 1987, 0

deaths of two teen-agers.

That hearing was called
after the boys’ parents pub-

_of the system occurs,” he said. .

licly voiced dissatisfaction -

with state Medical Examiner
Fahmy Malak’s ruling.

A coroner’s inquest would
have 12-23 people selected °

from the regular jury list,.v'.

Nawojezyk said.
“They review the case and

hear testimony from witnesses .

and the medical examiner, and ~

render an opinion on the man-
ner of death,” he said.
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Editorial

- Malak’s status

Talk about bureaucratic confusion. A request for
an attorney general’s opinion on whether the state

- medical examiner’'s responsibility includes detecting

the manner of death as well as the cause has opened

. Pandora’s box for Dr. Fahmy Malak. He and the two
. previous medical examiners may have been ap-

pointed improperly.

Spokesman Bob Fisher says a 1969 law requires
the medical examiner to be appointed by the state
Medical Examiner Commission.

Where does that put Malak who was appointed in
1978 by the state Crime Laboratory director and con-
firmed by the director of the no-longer-existing De-
partment of Public Safety? And what about the com-
mission? Officials who are supposed to be serving on
it were unaware of its existence until last week.

If that’s not trouble enough for Malak, whose rul-
ings often seem to invite controversy, another cloud
has been raised over his certification as required by
state law. It turns out that Malak wasn’t certified in
forensic pathology by the American Board of Pathol-
ogy until 1985, though state law required him to be
certified or “eligible for board certification” when he

“was appointed. Wouldn’t being eligible suffice?

What a gray area Malak finds himself in. Fisher
says that any of Malak’s rulings could be challenged
in court simply by citing the fact that the commission

was never consulted on his appointment.

Dick Pace, president of the Arkansas Coroners’
Association, says he asked for the opinion on the ex-
aminer's responsibilities because he questions
Malak’s conclusions concerning the manner of death
in a couple of cases he is investigating.

Malak has also been under fire for his ruling of

‘marijuana-induced sleep in the deaths of two teen-

aged boys wiio were killed by a train while laying on
tracks in Alexander last August. The Saline County

.. prosecuting attorney’s office plans to keep that-inves-

tigdtion active despite Malak's ruling.

But isn’t it the state’s fault if Malak was improp-
erly appointed? No one involved in his 1978 hiring
realized then that the law existed.

If Malak’s record is being called to an accounting,
that’s one thing. But it’s something else if the state’s
oversight of the law is to be used as an excuse to go

. after him. He should be judged on his performance.

ER -'\..:;j
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¢ Malak testimony raises

;-

By Bob Wells
GAZETTE STAFF

At a murder trial in 1983, Dr.
Fahmy Malak testified under oath
that he had had a particular prose-
cution exhibit in his possession for
**several months.”

State Crime Laboratory records
indicate, however, that the exhibit
was less than a week old when Dr.
Malak, the state medical examiner,

testified. The defense contends the
exhibit was crucial in the convie-

ARKANSAS GAZETTEary 29, 1988"_ )

tion and should not have been .

admitted as evidence. -
During the last two weeks, Dr.

Malak has declined five requests’

for interviews. The Arkansas Ga-
zette has been unable to ask him if
* there is an explanation for the
apparent discrepancy between his
testimony and Crime Lab records.
The exhibit — a transparent
ph_otograph of a rifle butt — was
being offered by Dr. Malak to iltus-
g trate his contention that a bruise
.on the victim's body matched per-
fectly with the rifle butt. The state
. was trying to prove that the defen-
dant beat the victim to death with
the rifle.

When the exhibit first appeared

its admissibility, arguing that it
had been withheld from them be-
fore trial despite “discovery"
rules. The rules compel the state to
disclose its evidence to the defense
before the trial.

Admitted into evidence

After Dr, Malak testified Novem-
ber 21, 1983, that he had had the
transparency for ‘‘several
months,” it was admitted into evi-
dence. '

But a Gazette review of the case
shows it was made November 15.
And that was too late to be part of
the discovery period allowed by
the judge. The judge had directed
that discovery be completed by
November 10. :

The trial was one of the most
publicized Little Rock murder
#»gases of the decade: The trial of
@Vmiam Horne, charged with the

beating death of David Michel al-

most a year earlier.

at the trial, the defense objected to ,

Lo Aeekseerts .
A

q

.

Michel, 21, died November 18,
1982, of massive head injuries he
received in a late-night altercation
on a Kmart parking lot in west
Little Rock.

In the spring of 1983, Horne was
tried and convicted of shooting
and seriously wounding a friend of
Michel's in the same parking lot
incident. But, for more than nine
months, police officers were un-
able to develop any evidence
linking Horne to Michel's death.
The assistant medical examiner
who performed the Michel autopsy
had ruled the manner of death as
*‘undetermined.”

In August 1983, after reviewing
the case at the urging of the Michel
family, Dr. Malak reversed the as-
sistant’s ruling and declared the
death a homicide. From autopsy
photographs and other matters,
Dr. Malak concluded that a bruise
on Michel's broken left collarbone
matched perfectly with the butt of
a .30-30-caliber rifle owned by
Horne.

At the trial, Dr. Malak illustrated
the match for jurors by placing the
transparency over the bruised col-
larbone as depicted in a life-sized
autopsy photograph of Michel's
upper body.

The photographic transparency
is a clear sheet of plastic, with the
butt-plate of the rifle in black. It
was made by taking a photograph
of the rifle butt as viewed directly
from the rear.

‘At the trial, the life-sized au-
topsy photograph was introduced
into evidence first, with no objec-
tion' from the defense. Dr. Malak
used it to illustrate the bruised

Dr. Malak testified that
the transparency had
beenin his possession
for “‘several months,”
but areview of the case
shows that it was less
than a week old at the
time.
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Remark in '83 trial appears to conflict with Crime Lab records

area on Michel's left collarbone.
Moments later, the rifle but‘t
j transparency was offered into evi-
dence, prompting Horne's attoy-
ney, Wayne Lee, to object. He said
he had never seen nor heard of the
transparency despite filing pre-
trial motions seeking disclosure of
the state's evidence.

In a whispered huddle at the

'judge’s bench, Lee and then-Pep-
uty Prosecuting Attorney (;hrls Pi-
azza argued whether the rifle butt
transparency had been made
available to the defense.

Piazza argued that Lee had met
with Dr. Malak at the Crime Labo-
ratory before the trial to discuss
the case and had had every oppor-
tunity to see the transparency.

Asks when it was made

Lee insisted he had never seen
the transparency and asked when
it was made.

“You have the affirmative duty
to provide me with things and I
haven't had them,” Lee said,.ac-
cording to the trial transcript.
“I've never scen that. Are you
saying that it's been in his posses-
sion, Dr. Malak’s possession?”

“Dr. Malak, how long have you
had that transparency?’” Piazza,
said. .

“For so long, several months,’
Dr. Malak replied.

The transparency eventually
was admitted into evidence. The
state won a first-degree murder
conviction. Lee, who has since lqst
his law license because of a convic-
tion in a kickback scheme, says
today that the piece of evid(.ance
was crucial. Lee does not believe
the jury would have convicted
Horne without it.

(The conviction later was re-
versed for unrelated reasons.
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Horne subsequently entered a no-
contest plea to a reduced charge
and was given a 20-year prison
sentence. Just last week, Horne
was denied a request for parole.)

A Crime Lab photo work order
contained in the Little Rock Police
Department's file of the Michel
case says the transparency was
made November 15, six days be-
fore the trial.

Only photograph

The Crime Lab last week con-
firmed that the transparency of-
. fered in evidence was made on that
date. Howard (Bear) Chandler,
acting Crime Lab director, also
said it was the only time that a
transparency was made of therifle
butt before the criminal trial. No-
vember 15, 1983, was the first and
only time the rifle was ever photo-
graphed, either for a transparency
or a regular photograph by the
Crime Lab, he said.

Dr. Malak declined to be inter-
viewed Sunday. Chandler said
Sunday he would recheck records
this week, but that he had no
reason to doubt the accuracy of
what he had said carlier.

Asked his reaction to the appar-
ent discrepancy between Dr. Ma-
lak's testimony and Crime Lab re- "
cords, Chandler said: “l have no
reaction at this time. I would have'
to study it and gwe it some ”
thought. My reaction is nothmg
right now.’

Piazza, now the prosecuting at—
sorney, said Sunday he saw Lhe -
transparency the week before the
trial. He said “Wayne Lee had",
plenty of time to prepare’ and that
“Horne got a fair trial. He was'||
guilty and should have gotten ,
more than 20 years." On the ques-
tion of the apparent discrepancy ..,
between Dr. Malak's testimony
and Crime Lab records, Piazza said -
he would *“have to go back and
research” before commenting fur- *,
ther. .

The Gazette discovered the ap-
parent discrepancy during a '~
lengthy review of Dr. Malak's
work in several cases. An article in
Sunday's Gazette detailed how Dr.
Malak had testified in court that ,‘
he was certified by the American’"’
Board of Pathology before he actu-

ally earned the certifi- f'
cate. e
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‘Xytification
or Malak
came in 1985

February 28, 1988

Vialak

Continued from Page 1A.

lak had met the statute's require-
ments before 1985, but said, “I
intend to dig into it when I get
back.” Clark was reached by tele-
phone at Washington, where he is

to argue a case before the Supreme

Court this week.
: . Requests denied
Dr. Malak has denied a request

for an interview with the Arkansas
Gazette four times in the last week

and a half and Friday specifically

refused to discuss his board certi-
fication. But, he has been cross-
examined about that subject in
various trials in recent years. The
Gazette obtained the following in-

GAZETTE STAFF

Dr. Fahmy Malak, who became
state medical examiner in 1979,
didn’t become "‘board certified” in
forensic pathology until May 1985,
according to the American Board
pf Pathology at Tampa, Fla. .

But in two trials, Dr. Malak has

fie
» - from the discrepancy be-
W
3 Malak’s ten- the Board’s re-
, cords, the certi-
-erslal, 6A. fication ques-
ion figures in Dr. Malak's
ligibility to hold the job before
|985.

Since 1979, state law has re-
Juired that the medical examiner
e board certified in forensic pa-
hology or *eligible for board certi-
ication as recognized by the
bmerican Board' of Pathology in
orensic pathology.”

Attorney General Steve Clark
eclined to give an informal opin-
on Saturday on whether Dr. Ma-

&

‘re often contro-

r. Malak’s testimony and -

., formation from trial transcripts:
By Bob Wells - :

* In a September 1983 federal
court trial at Hot Springs, Dr. Ma-
lak said he had been board certi-
fied in forensic pathology since
" 1961, but under additional ques-
. tioning he said he was referring to
a certificate he received from
Cairo University in 1962,

% In a murder trial in 1983, Dr.

1978."

* In a 1984 murder trial, Dr. Ma-
lak said he *'passed the American
Board of Pathology in 1978."

But according to the American
Board of Pathology, which re-
sponded to a written request from
the Gazette, Dr. Malak did not re-
ceive a certificate of any sort from
the Board until December 1982,
when he obtained his primary cer-
tificate in anatomic pathology. His
forensic pathology certificate
"came in May 1985.

Howard (Bear) Chandler, acting

estified that he was “‘board certi=- Malak said he “*passed the board in
>early as 1978.

~ director of the Crime Laboratory,

in which Dr. Malak works, said
Friday he knew nothing about Dr.
Malak’s cértification. ”

The state statute gives no defini-
tion for “eligible for board certifi-
cation” other than the phrase “as
recognized by the American Board
of Pathology.” The Board of Pa-
thology several years ago used the
phrase “board eligibility” to refer
to those applicants who had met
the requisite residency training
and other criteria and who were
eligible to take the board examina-
tions,

But the Board no longer recog-
nizes that phrase and does not
attach any meaning to it, accord-
ing to the Board’s published mate-
rial on the certification process. A
Board spokesman declined to say
in a telephone interview when the
Board ceased using the phrase. A
local pathologist said Saturday he
believed the change came “‘five or
six years ago."”

Many never apply

Board certification is not a pre-
requisite to medical practice or
specialization and many qualified
physicians never apply for board
certification in their fields. The
certificates recognize the attain-
ment of a certain level of compe-
tence in the field.

Generally, the American Board

of Pathology issues two types of
certificates:
* Primary certification in the
fields of anatomic pathology and
clinical pathology, which are the
two main branches of pathology.
Generally, a clinical pathologist
consults with a patient's primary
physician in interpreting labora-
tory tests. Anatomic pathology, of
which forensic pathology is a sub-
specialty, includes conducting au-
topsies and studying body tissues
to determine causes of disease and
death.

Under Board policies, the pri-
mary certification entails an eval-
uation process including residency
training and objective written and

©

practical examinations.

% Special certification indicates

expertise in a particular field of
thology such as forensic pathol-

. y, hematology, neuropathology

and other specialties. These certif-
icates require additional training
and examination. '

Chandler became acting Crime
Lab director January 1, after his
predecessor, Jim Clark, was ap-
pointed director of the state Trans-
portation Safety Agency by Gover-
nor Bill Clinton.

Aware of status

In an interview Saturday, Jim
Clark said he and previous Crime
Lab directors had been aware of
Dr. Malak’s certification status
and that it had never been a cause
for concern. He said he and “ev-
erybody before me” interpreted
the statute’s language regarding
““board eligibility” to require only
that Dr. Malak be eligible to take
the forensic board examination.

He said he believed that Dr. Ma-
lak passed the forensic examina-
tion on his third try, but that he
was not absolutely certain of that.

He said he was never aware that
the American Board of Pathology
had stopped recognizing the term
“*board eligible.”

In the telephone interview Sat-
urday, Attorney General Clark
noted that he took office in 1979
and said he was certain that nei-
ther the State Crime Laboratory
board nor the Crime Laboratory
director had ever asked him for an
opinion on whether Dr. Malak met
the statute's requirements.

Board certification is usually re-
quired in order to have staff privi-
leges at most hospitals, according
to two Little Rock physicians.

Dr. Harry Ward, chancellor of
the University of Arkansas for
Medical Sciences, said Saturday
that the hospital’s staff patholo-
gists must be board certifie¢. He

1gn-

said that, generally, most hospi-
tals, except small-town hospitals,
require physicians to be board cer-
tified in their particular area of
practice in order to have staff

" privileges. Dr. Richard Johnson,

chairman of the Pathology Depart-
ment at Baptist Medical Center,
said Saturday that all the Center’s
staff pathologists must be board
certified.

The only exception is that pa-
thologists who have just com-
pleted their training may have
staff privileges, conditioned on
their passing the board examina-
tions.

Common 20-30 years ago

Dr. Johnson said that, 20 to 30
years ago, when American medi-
cine began moving to the board
certification process, it was com-
mon for physicians not to be board
certified in their particular field of
medical practice.

“But that's becoming less and
less true,” he said.

Dr. Johnson said the primary
certificates in anatomic and clini-
cal pathology do not signify that
the pathologist who holds the cer-
tificate has a superior level of skill
and knowledge. Rather, it is only
evidence that the pathologist has
passed the examination and has
the level of skill and knowledge
that any qualified pathologist
should possess.

The American Board of Pathol-
ogy dropped the '‘board eligible”
phrase about five or six years ago,
Dr. Johnson said. He said the
phrase had meant that the appli-
cant had submitted the required
credentials and was qualified to
take the examination.

But various hospitals and licens-
ing organizations began using the
same phrase to cover different sit-
uations and, because of the diverse

meanings, the Board dropped the

phrase, he said.
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Malak always complex and frequent

By Bob wells
GAZETTE STAFF

In his ninth year as state medical
examiner, Dr. Fahmy Malak has
been under fire recently for his
findings in the deaths of two Sa-
line County teen-agers.

It’s not the first time that Dr.
Malak, the medical examiner’s of-
fice or the state Crime Laboratory
has been controversial,

Indeed, controversy seems to be
a part of the job.

Only 2 few months after being
hired &3 an assistant medical ex-
aminer in September 1978, Dr, Ma-
lak took a front-row seat to the
job’s pressures. The medical exam-
iner then, Dr. Stephen Marx, re-
signed in March 1878 after his
findings in two controversial cases
came under attack.

Took job in 1979

Dr. Malak was elevated to the
medical examiner's post in May
1979, becoming only the third
state medical examiner since the
office was created in 1969. Before
that, the medical examiner's du-
ties were assigned to the head of
the pathology department at the
University of Arkansas Medical
School. <.

Until the last few years, Dr. Ma-
lak received mostly favorable pub-
licity. In the William Horne mur-
der trial in November 1983, for
example, Dr. Malak played a major
role in the state's successful prose-
cution of Horne,

Horne was convicted in Pulaski
County of the November 1982
beating death of David Michel, For
more than nine months after Mich-
el's death, the police were unable
to find sufficient evidence to
charge Horne..In August 1983,
though, Dr. Malak reversed an as-
-sistant’s ruling that the manner of
death was “undetermined” and de-
clared it a “homicide.”

Even at that trial, however, Dr,
Malak's findings were contested
by expert witnesses for the de-
fease, including Dr. Raj Nanduri,
the former assistant who per-
formed the Michel autopsy, and
Dr. Jerry Francisco, the Tennessee
medical examiner,

The controversy over the Saline
County deaths is the third con-

B

DR. FAKMY MALAK

cerning Dr. Malak's findings in 18
months,

The cases:
* In the Saline County case, Dr.
Malak ruled that two teen-agers,
Larry Kevin Ives, 17, and Don
George Henry, 16, were run over
by a train after tney fell asleep on
the train tracks and became uncon-
scious while under the “psyche-
delic influence” of marijuana.

Other pathologists have said it is
highly unlikely that marijuana
could make a person unconscious.
At 3 public investigation of the
deaths last week, Dr. Malak re-
fused to back away from his opin-
lon and said others were merely
speculating about the boys’
deaths,
* In August 1986, controversy
arose over Dr. Malak's findings in
the death of Kevin Appleyard, a
31-year-old mentally retarded man
who died in a state facility while
being restrained by four atten-
dants. Dr, Malak concluded that
the pressure of the attendants’ re-
straint suffocated Appleyard.

Appleyard's autopsy was con-
ducted by staff pathologists at
University Hospital, who con-
cluded, because Appleyard’s lungs
were filled with vomit, that he
died from aspirating his stomach

contents. The pathologists were-

unaware that Appleyard had been

~—Gazetie Fie Pnoto

restrained at the time of his death
and when they were advised of
that fact, the case was turned over
to Dr. Malak.

By that time, though, Appley-
ard's body had been cremated. Dr.
Malak based his findings on the
original autopsy report, body or-
8ans saved from the autopsy and
autopsy photographs.

University pathologists said the
photographs Dr. Malak used were
*“‘grossly overexposed™ and not of
sufficient quality to make a medi-
cal determination. In addition, pa-
thologists interviewed later by the

. Arkansas Gazette indicated that Dr.

Malak may have given insufficient
ideration to the possible side
effects of Thorazine, an antipsy-
chotic medication that Appleyard
had been taking for several years.
Since the mid-1850s, shortly af-
ter Thorazine began being widely
used in the United States, medical
journals have repeatedly noted a
phenomenon of sudden death in
patients taking Thorazine or other
antipsychotic drugs.

Dr. Malak’s findings led to a
political controversy that ended
with the firing of several state
employes. The attendants who re-
strained Appleyard contended
they had appiied proper restrain-
ing holds allowed for use on unruly
patients,

* In another case, reported in the
Arkansas Democrat last fall, sev-
eral pathologists disagreed with
Dr. Malak about the cause of an
infant’s death in Lonoke County.

The child, Terry Yearwood, 2,
died August 23, 1986, in his par-
ents’ mobile home. Dr. Malak ruled
the death 2 homicide by “forced
drowning™ and rejected any con-
tention that the child's death may
have stemmed from a heart condj-
tion.

In all capital letters, Dr. Malak’s
autopsy report on the Yearwood
death says “NO MYOCARDITIS IS
PRESENT."” Myocarditis is an in-
flammation of the muscular walls
of the heart.

But two other pathologists, one
hired by the family and another
hired by the prosecution for a
third opinion, found that the baby
had died from myocarditis. As a
result, a murder charge against the

child’s mother was dropped and |

e

the father, who had admitted
striking the child the night of the
death but disputed that the chiid
had been drowned, pleaded guilty
to a reduced charge of second-
degree murder. Proof of a premedi-
tated forced drowning could have
supported a first-degree murder
charge, which carries heavier pen-
alties.

After the case was closed, Dr.
Malak submitted the case file and
tissue samples to the Armed
Forces Institute of Pathology at
Washington. Although its report
did not contain the word “myocar-
ditis,” the Institute concluded that
there was evidence of damaged
heart tissue, similar to that found
in cases reported in medical jour-
nals of deaths from prolonged
child abuse. The condition could
cause spasms in the heart, accord-
ing to the Institute's report.

(Dr. Malak has declined repeated
requests from the Gazette for inter-
views.)

Differences with staff

Dr. Malak has had differences
with his own staff,

In his nine years as medical ex-
aminer, Dr. Malak has had nine
different assistant medical exam-
iners, many of whom left after
only a few months to a year,

One of those former assistants,
Dr. Lee Beamer, has filed a lawsuit
in federal court seeking reinstate-
ment. He frequently appears as a
defense witness challenging Dr.
Malak's autopsy findings.

Jesse Chandler, a former field
investigator with the medical ex-
aminer’s office, said he had a
standing bet with other employes
atthe Crime Lab. Every time a new
assistant came, Chandler said, he
would have a $10 bet to all takers
that the new assistant would be
gone in six months,

“'Sometimes I lost, because
they'd stay a little longer than six
months,” he said. “And it wasn't
because they may not be good or
couldn't do their job. I just didn't
think they could put up with Ma-
lak.”

Chandler worked for Dr. Malak
for six years before resigning in
June 1986. Interviews with him
and other laboratory employes
who would not speak for attribu-

In an interview Saturday,
Jim Clark said he and
previous Crime Lab
directors had been aware

i
|

tion portray Dr. Malak as hard
working, almost driven.

Suffered heart attack

In 1982, while attending a con-
ference in Florida, Dr, Malak suf-
fered a heart attack, but took great
care to conceal that fact and get
back to work as soon as possible,
Chandler said.

“He got real upset when he got
back from Flortda,” Chandler said.
“He saw the newspaper articles
that said he had a heart attack. He
called the newspapers and televi-
sion stations and bitterly com-
plained.”

A series of short Gazette articles
in February and March 1982 tend
to confirm Chandler's account. Af-
ter two short articles reported that
Dr. Malak had suffered a heart
attack in Florida and was in inten-
sive care, a third article was pub-
lished February 19 in which Dr.
Malak's wife said he had not suf-
fered a heart attack, but merely an
incorrectly diagnosed stomach
problem,

March 29, 1982, the Gazette re-
ported that Dr. Malak underwent
open heart surgery at St. Vincent
Infirmary at Little Rock. .

Chandler said that, soon after
his surgery, Dr. Malak was work-
ing three or four hours a day and
gradually built up to his full
strength after six months. Chan-
dler said he tried to suggest to Dr.
Malak that he not push himself so
hard. ¢

Chandler said Dr. Malak told him
that if the governor's office, the
news media and prosecutors
around the state thought he had
been laid low by a heart attack,
they would lose confidence in him
and think he couldn't perform his

Job,

Chandler described Dr. Malak as
a complex man, who would be
strict with employes one minute
and then "turn around and do
something that would make you
forget how bad to you he had
been.”

Dr. Malak always made sure the

secretaries had flowers on Valen-"

tine’s Day and Secretaries Day
and, on his many trips to trials
around the state, would often clip
roses from a courthouse flower

./v

y controversial

garden and give them to his secre-
taries, he said.

Worked at Chicago

Before coming to Arkansas in
1978, Dr. Malak worked from De-
cember 1977 to September 1978
for the Cook County medical exam-
iner at Chicago. He has testified
occasionally that he was the “dep-
uty chief medical examiner”" in
that office. The office said he was
one of many assistant medical ex-
aminers.

In his testimony in various trials,
Dr. Malak has said he is licensed to
practice medicine in Arkansas, Jlli-
neis and Pennsylvania. At least
once, at a civil lawsuit at Hot
Springs in 1983, Dr. Malak added
Indiana to that list.

In fact, his license expired in
1978 in Pennsylvania and in 1982
in Illinois, though he would need
only pay past-due licensing fees to
be back in good standing, agencies
in those states said. Spokesmen for
the agencies said it would be tech-
nically correct for Dr. Malak to say
he is licensed in those states.

However, the Indiana Health
Professions Bureau said Dr. Malak
was never licensed to practice
medicine in that state and had a
temporary educational permit that
expired December 31, 1975. He
participated in internship and resi-
dency programs in Indiana from
1971 to 1975.

After that, Dr. Malak received
his forensic pathology training on
a one-year fellowship with the Al-
legheny County coroner’s office at
Pittsburgh. After his fellowship,
he worked as a staff pathologist in
the same office for another year,
before moving to Chicago. There,
he worked as & staff pathologist at
Edgewater Hospital for eight
months before joining the Cook
County medical examiner's office
in December 1877,

A native of Egypt, Dr. Malak
graduated from the Cairo Univer-
sity medical school in 1962, After
an internship with the Egyptian
Ministry of Health, he was in gen-
eral practice with the Ministry of
Public Health and the Pan Ameri-
can Oil Company.

He came to the United States in
1969 and became a naturalized
citizen in 1970.
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19-_y_§ar¥ old. law
could challenge -

Malak’s

BY MAX PARKER
Oemocrat State Desk

There may be some ques-
tion as to the lcgalily of Dr.
Fahmy Malak's nppoiniment as
stale medical examiner, duc to
a law that says a non-function-
ing commission should make
appointments to the position.

“If someonc wanled to chal-
lenge his appointinent and
challenge the things he's said
and done, it's possible they
could go to court and cite the
fact Llhe commission was never
consulled ...” said Bob Fisher,
a spokesman wilh the allorney
gencral's office.

The state Medical Examiner
Commission, according to Ar-
kansas statule 12-12-306, re-
sulted lrom a 1969 lcgislative
act.

“The commission shall ap-
point and employ a state medi-
cal examiner,” the .statute
says. “The commission may re:
move the state medical exam-
iner only for cause.™

On Feb. 18, .the Arkansas
Democrat reported a majorily

of the commission's five mem- ~

bers were unaware of lhc lls
existence.

The commission is com-_

posed of the dean of the Col-

tege of Medictne at the Univer: |”

sity of Arkansas for Medical
Sciences, the director of the
Arkansas State Dolice, the di-
rector of - the Arkansas Stale
Board of Health, a representa-
live named by the Association

of the Chiefls of Police of Ar- -

kansas and a member named!

by the Arkansas Sheriff's Asso;

ciation.

“l don’t sce any evidence
it's been repecaled,” Fisher
said of the law, adding the stat-
ute revision conunission [)I'Ol)-
ably would have noted it wheh
changes were made in Novcm-
ber 1987, o

“If it's on the books it
should have the same force
and validity that every other
law should have.”

{ Malak was hired Oct: l 1978,
‘as an associate medical exam-
- incr by then-state Crime Labo-

. ratory Dircctor Clay White. In

March 1979, Malak became act-

ing state medical examiner
and was offically hired May 16,
1979, as.state medical exam-
iner.

“l hired Dr. Malak,” said
White, now the Garland County
sherifl. “The Department of
Public Safety dircctor ap-
proved the appointment.” -

The stale Dcpartment of
Public Safely was created in
1979 (o serve as an umbrella
organization over 10 agencies
with safely and law enforce-
ment functions,

Rep. Tommy Robinson, D-
Ark., was director of the public
safety department when Malak
became the state medical ex-
aminer.

“l basically approved it
(Malak’'s appointment) and
sought the governor's ap-
proval,” Robinson said Thurs-

po,sition

Dr. Fahmy Malak

“Deputy proseculor
L 1d report findings
on youths’ de .llhs

BENTON -.Depuly Pro-
secutor Richard Garrelt will
announce at 8:30 a.m. today
the findings of his prosecu-
“tor’s investigation into the
desths of two thne County
youths

Kevin lves, 17, and Don
chry,' 16, were hil by a
train Aug. 23, 1987, in Salinc
County. The boys lay mo-
tionless on the tracks as the
train approached.

/ Garrett conducted an in-

vestigative' hearing on the

sdeaths on Feb. 18-19 and
this past Maenday. The hear-
ing was called afler the
boys’ parents publicly re-
quested a grand jury inves-
tigation. , A

day.

Robmson said he, too, was
{maware of the medical cxam-

er commission and its du-
ll
' "'l didn't know we had one.
I've never been aware of it.”

The state crime lab became
"8 saparate agency on July 1,
19815afNer the public salety de-
parl}mnl was aholished by for-
mer Gov. Frank White.

Mike Gauldin, spokesman
for Gov. Bill Clinton, said
Wednesday the governor's
legal counsel could not con-
firm the commission’s status. *

* “From what we know about
it, it's just a very cloudy issue,”
he said.

“The governor's office has
operated under the assump-
tion that as an employce of the
crime lab, the medical exam-
-Iner operates under the func-
tion of the director of the
crime lab. .

The statute governing the
exccutive director of the crime

Jab does nol assign the duty of-

hiring the state medical exam-
iner.

LR
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PARAGOULD — State Represen-

tative Mike Todd of Paragould has -

asked the state attorney general's
office for an opinion spelling out

the duties of the state medxcal-

examiner.

Todd said Thursday that "hé _.

made the request last week on
behalf of Dick Pace; president of

the Arkansas Coroners’ Associa--

tion and Greene County coroner. :

Todd said the request was
prompted by two recent deaths in
Greecne County in which Dr.
Fahmy Malak, the state medical
examiner, made rulings on the

manner and cause .of .death. He
said the rulings on the manner of °

death *“‘tend to limit any other

investigation” by local authorities.

Todd said the medical examiner
should rule on the cause of death

and leave the determination of the.'

manner of death up to, local jau-
ities.

. or

Not stated in code

Section 12-12-318 of the new Ar-
kansas code states in part that

“the state Crime Laboratory shall :

make such examinations or inves-: -shooting, yet the medical examiner

‘ruled it a suicide."
sies to determine the cause of -

tigations or perform such autop-

death.” The medical examiner's of-
fice is part of the Crime Lab. That
section does not state who shall
determine, for instance, if a death
Is a homicide or suicide.

Jim Clark, former director of the

state Crime Lab, said that the med- *
fcal examiner has the authority to

determine the manner of death and
that the words “and manner” ap-

sectlon through a publishing error.

- He said another section of the
new codification ‘section
12-12-3056 — which deals with the

shall investigate and make a
determination of the cause and
manner of deaths which become
subject to the Junsdxction of the
Egte medical examiner.”

r. Malak contends that.“the .

use of death is two causes — a
medical cause and a legal cause”

part of the cause.” Sl

a8
\\

" Notes contradxctory ruhngs

Pace noted two cases ‘where,
Dr. Malak contradicted a coroner "

K
ot

" —Gazelle File Pholo

MIKE TODD

ruling. e '
In one case, Pace sald a 16-

year-old boy was found shot in the

head and all local investigation

“pointed that it was an accidental

In another case a man who had

"had multiple sclerosis for six years

was found dead in a car in a closed
garage with the engine running.
Pace said it appeared that it was
an accidental carbon monoxide
poisoning and that the man's phys-

“ical disability contributed to the

accident, but Dr. Malak ruled it a
suicide and found no evidence of

- multiple sclerosis.
parently were dropped from the 0

Gt Defends findings ..

,'-:v ' Dri Malak said thiat Pace did not-

mention that the boy who was

" found shot in the head had tried to
functions of the Crime Lab, saysin *

part that "pathology and biology "

commit suicide in the past. He said
the man found in the car “‘doesn’t

~ have multiple sclerosis. This is a
suicide.-1f I rule it an accident 1
. will lose credibility. 1 am making a

ruling the way it is."

:Todd and Pace said the timing of
the request had nothing to do with
the recent investigation into the

. deaths - of two ‘Saline County
and that “the manner of deathisa

youths who were run over by a

i train. Dr. Malak’s conclusion that

the youths were in ah unconscious
state because they had smoked

- marijuana has been challenged by

their families. .

T ——
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Huling SOﬁght. to clar ify Malak’s duties

. BYMAX PARKER

Democrat State Desk
. An attorney general’s opin-
1on was requested last week to

, clarify the duties of the state

edical examiner, said Dick

~" «/Pace, president of the Arkan-

sas Coroners’ Association.

The question has taken new i

releyance in light of a contro-
versial ruling by Dr. Fahmy

Ma'lak‘, state medical exam- ¢
. Inér, involving the case of two

Saline County boys run over by
a train Aug. 23, 1987, while
under the influence of mari-
juana.

However, Pace, who is also ;
Greene County coroner, said

that incident was not the rea-
son the opinion was sought. It
was requested in a letter dated
Feb. 16 by state Rep. Mike

“I think my request is only

ounty incident) coming to the
orefront,” Todd said during a
telephone interview Wednes-
day. “There were some disa-
greements on.some autopsies
in our county.”

“Is it the duty of the state
crime lab and/or the state

the manner of death as well as
the cause of death when con- .
ducting an autopsy?” the re- _

quest asked.
MalaK said Monday he was

‘authorized by state law to
determine the cause and man-

ner of death. His statement
came during the third and
final day of a prosecutor’s
hearing into the early morning
deaths of Larry Kevin Ives, 17,
and Don George Henry, 16,
who were hit by a Union Pa-

" cific train in Saline County. .

“It may not be his place to
make that determination,”
Todd said. :

Deputy Prosecuting Attor-
ney Richard Garrett called the
hearing after the boys’ parents
questioned Malak’s‘ruling that
tl_le youths were lying side by
side on the tracks and uncon-
scious from the effects of mari-
juana when the train ran over
them.

Arkansas statute 12-12-318
specifically outlines the au-
thority and restrictions of the
state Crime Laboratory in per-
forming autopsies.

“The state Crime Labora-“

tory shall make such examina-
tions or investigations or per-
fo_rm such autopsies to deter-
mine the cause of death,” the
statute says in part. The law
does not specifically state who
shall determine the manner of
death.

“The. state crime lab is to
determine the cause of death,”

Pace said during a recent in-
terview. “Nowhere do I see
anything in the statute where
gt mentions the medical exam-
iner can determine the man-
ner of death.”

Pace said he spoke with At-
torney General Steve Clark on
Monday and was assured the
opinion would be ready in
about 10 days.

There are three possible

manners of death, Pace said. A

person’s death can be ruled
suicide, accidental or homi-
cide. At times it is ruled un-
determined.

“I'm involved in a couple of
investigafions now where I'm
questioning the manner of
death ruled by the medical ex-
aminer,” said Pace, who has
been a coroner for four years.

Pace said the request for an

~official opinion was “not a per-
sonal attack on Malak.”

“The first and foremost con-
cern is to get coroners in the
state trained,” he said. “Then
we want to give them a good
set of laws to work with. Now
they're too vague and too am-
biguous. Things just aren’t
being done consistently.”

Pace, who is also a member
of the attorney general’s task
force on death scene investiga-
tions, said a reorganization of
county coroners occurred
when the task force was
formed last June. .

“We finally realized coron-
ers needed to be better edu-
cated and better trained,”
Pace said.

e
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Malak s decision on railroad deatbs‘

" not first d1spute

BY MAX PARKER

Domocrat State Dosk
. The autopsy ruling on two
Saline County youths killed
last summer is not the only in-
stance where others have
disagreed with the state medi-
cal examiner’s decision.

A prosecutor's hearing into

the Aug. 23, 1987, deaths of

Larry Kevin Ives, 17, of Benton
and Don George Henry, 16, of
Bryant was called after the
boys’ parents contacted the
media to voice displeasure
with Dr. Fahmy Malak’s ruling.
Police investigators and a
county coroner told the Arkan-
sas Democrat on Wednesday
they had also been involved in
cases where their findings
countered Malak's rulings.
Malak ruled the January
cath of Donnie Long, 16, of
éragould a suicide. Long died
om a self-inflicted gunshot

wound to the right temple of “said.

his head, said Ted Dortch, a
. criminal investigator with the
Greene County sheriff's office.

“I have closed out my case

~ as an accident,” Dortch said
Wednesday. “He rules on the
cause of death. As far as the in-
vestigation goes, I felt like that
was ‘our determination down
here.” .

In an article called “Sui-
cide” written by Malak and
published in the 1982-1983
issue of Arkansas Municipal Po-
lice magazine, he said the fol-
lowing:

“The . Medical Examiner’s
findings together with the re-
sults ... of the evidence and the
investigation will produce a
proper conclusion.”

Dortch said Long and a
cousin had been hunting Jan.

10. The boys had returned to '

Long’s home later that day and
were cleaning their weapons.
Long's cousin had placed a
2-caliber pistol on a table,
@rtch said, adding the cousin
s21d he thought all the car-
tridges had been fired and the
pistol was empty.

i

At a glance

Fahmy Malak, state medical exam-
iner.

cide. An investigator with the sheriff's
office and the county coroner believe
it was an accident. -

the BridgeWay psychiatric hospital.
e During a trial of the Caldwal-

been an accidental death.

b aAN F AT At NS R W s s

cussing Long’s future after his
high school graduation, Dortch

He said the cousin was busy
cleaning a rifle and didn’t
know Long had picked up the
pistol until he heard the
gunshot.

“A kid talking about his fu-
ture just doesn’t commit sui-
cide,” Dortch said. “This boy
showed no tendencies of bemg
suicidal. My investigation
shows the boy had a happy
home life and had no problems
at school. It was just an acci-
dent.”

Based on his own 1nvest1ga-
tion, Greene County Coroner
Dick Pace said he also be-
lieved the shooting was an ac-

cident, adding he didn't t}}ink ,
the state medical examiner '
was authorized to determine

the manner of death.

Pace, who is also president
of the Arkansas Coroners As-
sociation, said an attorney gen-
eral’s opinion has been re-
quested to clarify Malak’ au-
thority on autopsy rulings.

T "[f they have any problem
with my ruling, I suggested to
them to file a petition in a
court of law,” Malak said
Wednesday. “If the court finds
it was an accident, fine with
me. If they find 1t was a sui-
cide, fine with me.’

A R D T S

® Police investigators and a
county coroner say they have §
disagreed with autopsy rulings by Dr. B

e Malak ruled the January shoot- §
ing death of a Paragould youth a sui- 8

e Malak ruled the March 20,
1985, death of Dr. Chester Caldwal- B
lader Ill of North Little Rock a suicide. §
He was found hanged in a shower at §

lader case, resulting from a lawsuit §
against the hospital and its staff, g
Malak said he did a further investiga- §
tion. If the information he received §
was factual, Malak said it would have X

The youths’ had been dxs-

t

—
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Another disparity arose in.

the March 20, 1985, death of Dr.
Chester Cadwallader III of
North Little Rock.

_Cadwallader, a neurologist,

was found hanged with a belt
in a shower at the BridgeWay

- psychiatric hospital in North

Little Rock.

Malak ruled the manner of
death a suicide.

Cadwallader had admitted
himself to the hospital for se-
vere depression, according to
investigative records obtained
from the Pulaski County Coro-
ner’'s office under the Arkan-
sas Freedom of Information,
Act. .

Cadwallader’s widow,
Naomi, filed a lawsuit against
the hospital and three of its
employees, citing negligence
in not preventing her hus-
band’s death.

The lawsuit went to trial
April 23, 1987. Malak testified
he originally ruled the death a
suicide, but after further in-
vestigation concluded it would
be ruled an accidental death if
the information he received
was factual.

During cross-examination,
Malak said Cadwallader’s
death fit the description of
auto-erotic self-asphyxiation, a
sexual technique whereby oxy-
gen is deprived to heighten
sensations during auto-erotic
acts. .

“I did not.find out about this
new opinion until the day of
the trial,” said Edward Suther-
land, a Baton Rouge, La. attor-
ney who represented Mrs.
Cadwallader.

Sgt. Carl Beadle, a criminal
investigator with the Pulaski
County sheriff's office, said
Wednesday his investigation
revealed Cadwallader told a
hospital employee shortly be-
fore his death that he felt
“worthless and of no use.”

“I still believe it was sui- -
cide,” said Beadle, who has
been an mvestxgator for six
years.

The jury found the hospxtal
and its employees were not
negligent.
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WARD - Quesuons lmger
about last year’s death of 2-
year-old Terry Yearwood in
this small Lonoke County city,
even though his father admit-
ted he struck the boy and the
boy never regained conscious-
ness.

Claude Yearwood Jr.
pleaded guilty Feb. 27 to sec-
ond-degree murder and was
sentenced to 12 years in the
state Department of Correc-
tion.

However, since Yearwood

"was accused, the Rev. Steve

Waestbrook of First Landmark
Baptist Church in Ward has
told anyone who would listen
that Yearwood does not belong
in prison.

Westbrook, who became the -

Yearwoods’ minister after the
death, but knew them previ-
ously, maintains Yearwood
pleaded guilty to protect his
wife and allow her to regain

@wstody of the couple’s other

0 Sons.

“I've fought an uphill battle
for a long time to convince
people the Yearwoods are not
monsters,” Westbrook said.

First-degree murder
charges were lodged against
both parents Aug. 25, 1986. The
mother’s charge was dismissed
after Yearwood entered his
plea.

Deneen Yearwood told the
Arkansas Democrat that her
husband pleaded guilty after
authorities told him that was
the only way she could regain
custody of their children.

Armed with conflicting au-
topsy reports, one of which in-
dicated Terry suffered from a
heart condition, Westbrook
claimed there is no evidence
Terry was murdered - even
though the Yearwoods had
been investigated for child
abuse in the past. ’

Initially, the Yearwoods,
both now 23, told authorities
Terry died in his sleep at the

family’s mobile home early -

ug. 23.

But Ward Police Chief
Tommy Wilson and Lonoke
County Sheriff J.0. Isaac, the
first authorities to cxamine
the body, stated the child was

- Arkansas Democrat
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" soaking wet and suspected he

had drowned.

The body was sent to Little

Rock, where Dr. Fahmy Malak,
state medical examiner, deter-
mined Aug. 25, 1986, that the
death was a hom1cxde by
forced drowning.

Three days later, a private

autopsy requested by the

Yearwoods by -Dr. Lee F.
Beamer of Maumelle indicated
the boy did not drown.
Beamer, a forensic pathologist
who had been fired by Malak,

found that Terry was suffering

from myocarditis, an inflam-
mation of the muscular wall of
the heart.

Malak reported that no myo-
carditis was present, adding

Beamer could not make a valid .
.determination about drowning

because the condition of the
respiratory system would have
been altered by the first au-
topsy.

Another pathologxst who ex-

amined both autopsy reports.

and slides ‘of body samples
said he found evidence of myo-
carditis, again contradicting
Malak’s ﬁndmg

Still another pathologxst ex-
amined heart tissue samples
and found no “significant
pathologic process” involved.

Malak said  three other

pathologists examined the tis-
sues and all agreed with him
about the absence of myocar-
ditis.

Under repeated questioning

_ at the Lonoke County Court-

house that day, Yearwood
stated he hit his son, with a
closed fist, in the chest or ab-
domen. He said Terry almost
immediately lost conscious-
ness and appeared to be dead.

Mrs. Yearwood said re-
cently Terry had attempted.to
run from a diaper changing.
She said she was certain her
large, muscular husband had
not struck the tot hard, ex-
plaining it was more of a
grabbing motion to stop him
from running away.

The parents said several
glasses of water were poured.
on the child in an attempt to
revive him.
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Yearwood’s sister, Melody
Kay Troutman, who Mrs. Year-
wood said saw the body almost
immediately after Terry was
hit, told a reporter last week
that the back of Terry's head
was not wet. Ms. Troutman
said that indicated he was not

- held under water.

Mrs. Yearwood said the cou-

ple mmally lied about Terry
dying in his sleep because they
were afraid. “I don't know

what made me say xt but I

did.”
Locked in the Lonoke

County Jail, the Yearwood cou- -

ple were unable to make
bonds reduced from $100,000
to $50,000 each, and remained
incarcerated for the next six
months.

Their two other sons, ages 4
years and- 3 weeks, were
placed in foster homes.

- The older son told one of hlS
-foster parents his father had
“choked” Terry, and repeated
his statement to authorities.

Authorities learned Year-
wood was wanted in Hamilton
County, Tenn., where the fam-
ily used to live, on February
1986 charges of burglary and
forgery. Yearwood currently is
being held in  Chattanooga,
Tenn., and is scheduled to
entef a plea this week 'The
state offered a three-year sen-
tence in exchange for a guilty
plea, according to the county
disic.ct attorney’s office..

M:s. Yearwood said her hus-
band was owed money by an
cmployer and, in an attempt to
get it, broke into a business

and wrote himself a check. She-

said the businessman, Jeff
Brown, was willing to drop the
charges. The Democrat was un-
able to contact Brown.

Rubin Taylor, Yearwood's
court-appointed attorney in
Chattanooga, said Mrs. Year-

wood’s account was his under--.
standing, too, but the charges .

were standing because they

were issued by the state, not-

the individual.

Authorities also discovered
that social service workers in
Oklahoma and Arkansas inves-
tigated the Yearwood family
for child abuse prior to Terry's
death.
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Declared homicide

However, a grand jury in
Benton later heard the testi-
mony of a forensic pathologist
from Atlanta who said the boys
were murdered, then placed
on the tracks. The grand jury
overturned Malak's finding
and ordered police to treat the
case as a double homicide.

“Does it have to be some-
body influential before it mat-
ters?” lIves asked. “We cer-

"tainly think it was ‘enough' a
long time ago.”

Since early 1988, Malak has
refused to talk to reporters
about his work, deferring in-
stead to the Crime Laboratory
director. Former employees
claim that Malak is overly cau-
tious and protective of his po-
sition and his unwillingness to
share information with other
sections of the lab - trace evi-
dence, ballisties, histology, etc.
- has caused h(m to err on au-
topsy findings. "\,

While a subsequent investi-
gation by Clark of Malak’s tes-
timony and autopsy finding
cleared him of error in the Hot
Springs case, apparently no
one with any credentials in fo-
rensic medicine looked at his
work.

.In his report to Gov. Bill
Clinton, Clark states that he
read three books on gunshot
wounds and interviewed sev-
eral people connected to the
case for a second opinion.
Clark also consuited with Dr.
Aubry Hough Jr., head of the
Pathology Department for the
University of Arkansas for
Medical Sciences.

After the inquiry, the offi-
cial word from Clark was that
Malak did nothing wrong and

that his testimony agreed with

his autopsy finding.
Malak's - critics, however,
claim that he has been

routinely protected by Clark .

and that there are no profes-
sional checks and balances on
the office of the medical exam-
iner, where autopsy findings
can have a profound affect on
the workings of the judicial
system as well as on family
members and insurance com-
panies.

Malak is one of only three
pathologists in Arkansas with
certification from the board of

the American Medical Associ-
ation to practice forensic pa- .

thology: the study of non-natu-
ral death,

- board-certified

@ Oard-certified forensic

pathologists receive:an addi-

- tional one to two years of study

in assessing the cause and
manner of non-natural death
and have extensive training in
looking at gunshot and stab
wounds.

Hough, however, is a bone
pathologist with only general
anatomic training and has had
no extensive training in foren-

‘sic medicine. Dr. Linda Perrot,
a member of the UAMS Pathol- -
- ogy Department who is board-

certified in forensic pathology,
works for Hough but was not
asked to give her opinion. in
Clark’s inquiry.

“The reason I took it to
Houzh,” Clark explained, “is
that he's the chief and he has
assisted in the lab when
Malak’s on vacation.”

Hough refused to discuss
the case, but did say that he
had never assisted in the
Crime Laboratory. Asked why
he wouldn’t want the opinion
of a forensic pathologist in
such a case, Hough said, “It
would depend on the situation.
Mr. Clark would have the say
on who he would want to look
atit.”

Clark said that Hough had
exarmnined tissue slides taken
from the victim’s wound,
looked at an X-ray and con-
sulted with a radiologist.

There are a number of
forensic
‘pathologists in the region who
{could have checked Malak’
work.

Clark also could have taken
his inquiry to the American
Academy of Forensic Sciences,
the National Association of

_ Medical Examiners or the

Southwest Institute of Foren-
sic Medicine in Dallas.

Second opinions

Dr. Jerry Francisco, chief -

medical examiner for Shelby
County, Tenn., said that his off-
ice generally is available to
rencdler second opinions on
controversial autopsy reports.
“Personally, my consultations
with the Arkansas state Cnme
Lab have been rather few,”
Francisco said recently from
his office in Memphis.

Friday, Garland County Pro-
secuting Attorney Paul R. Bos-
son said he has sent the au-
topsy report and other materi-
als to four forensic
pathologists for independent

a
P

ral death.

PALLIVIVEIDLD VL MU p vy

: r"" é )(e expects to have re-

~orts ‘back within two or three
weeks. -~
Clark, a former sheriff with

" no credentials in forensic

medicine, said he feels that he .
is qualified to evaluate au.
topsy reports. In his report to
Gov. Clinton, Clark said,‘he
read three books on gunshot
wounds before supporting

Malak’s autopsy finding. Last’

week, however, Clark amended
that to “three or four articles

that I use for reference.”

‘The way to go’

Dr. Charles Petty, former
chief medical examiner in Dal-
las and now professor of foren-
sic medicine at the University
of T'exas Southwestern Medi-

cal School, said he thought a -

forensic pathologist should be
asked for a second opinion in
such a case. .
“[ think this would be the
way to go,” said Petty, after
-hearing the details of Clark's
inquiry. “it would also seem-
that, if a second opinion was

indicated, that Dr. Malak
would ask for it.”
Petty said that, in such

cases, viewing slides necessar-
ily was not the best way to ob-
tain an accurate opinion about
a gunshot wound.

“You'd do better to look at
photographs,” he explained.
Petty said he also would want
to have a description of the ap-
pearance of the wound and the
victim’s clothing. “Slides
would be the last thing I'd
want to look at,” he said.

‘Doesn’t matter’

Linda Ives, founder of the
VOMIT group, said she was not
surprxsed by the results of-
Clark’s inquiry or the manner
in which it was conducted.

“It doesn't matter what
Malak does,” Ives said. “The;

state just says he’s underpaid. . !
or he’s stressed out or some- |

"thing.”
There are a number of other :
cases in Arkansas where fam- !
ily members believe Malak has |
erred on autopsy findings.:
Since 1988, Ives has served as a
consultant to many of them. :
“They all call me and want'
to know what to do,” Ives ex-
plained. “I don’t have any an-
swers for them except to tell
them to keep complammg

%;f;
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An investigator for a police
agency in Central Arkansas
said he and his colleagues
have been wary of some of

_Malak’s autopsy findings 'as
Laboratory.
"“An honest cop just wants
an honest opinion on the cause
and manner of death,” said the
investigator, who requested
anonymity. “We have wit-
nesses who sometimes lie to
us." "

Outside agency

In regard to Clark's review
of Malak's testimony in the
case at Hot Springs, the inves-
tigator said, “The Crime Lab
should let an outside agency
look at it. That way, they could
say, ‘Here's what we've got.
What's your opinion?’ "

In an article last year for Ar-
kansas Times magazine, former
Crime Laboratory employees
detailed a number of abuses in
the examiner’s office. Trace
evidence expert Steve Cox
claimed that on more than
twenty occasions during his six
years with the Crime Labora-
tory, Malak had erred in ren-
dering opinions on trace anal-
ysis, which involves assessing
how guns were used in crimes.

Others said that weapons
used in crimes were routinely
mishandled for years, that they
were misplaced or weren't
tagged properly. The “chain of
evidence” -~ - security mea-
sures used to handle evidence
until it is received for analysis
by various sections of the lab

— was broken in other ways.

Bags opened

Bags containing evidence
gathered at a crime scene are
supposed to be sealed until
they are received by various
sections of the lab for analysis.

Breaking the seal might. con-

taminate the evidence.

Former employees of the —

exam_iner's_ office have saic
that, if the bags are sent to the

examiner’'s office with the -

body, the bags have been
routinely opened, the contents

- dumped out and photo-

graphed. Then, the material is
placed back in a bag and
sealed again. ’ )

"The Crime™ Laboratory in
Arkansas has never been ac-
credited by the board of the
American Society of Crime
Lab Directors. About half the
states have such accreditation.

Accredited labs are subject
to periodic review by ASCLD
field inspectors who check to
makt_a sure that lab employees
receive ongoing training and
have the basic competence for
the job.

In addition, the ASCLD re- .

quires periodic peer reviews
of the medical examiner's
work.

Not lost confidence

Clark said recently that, in
spite of the controversy sur-
rounding Malak, he had not
lost confidence in him.

“From my individual point
of view, I see nothing wrong
wit.h his work,” Clark said. “Me
bexpg a layperson and looking
at it from an administrative
view, everything looks up to
snuff. But this controversy is
what the public perceives.”

Malak, according to Clark,
has not indicated that he
would resign his position.

_“If the allegations of con-
flicting testimony from pro-
secugors or defense attorneys
continue,” Clark said, “to
where it disrupts the day-to-
day operations of the lab, yes,
something will have to be
done.”

Currently, however, Clark
doesn’t have the authority to
fire Malak. The Medical Exam-

~"iner Commission has that

power, but has met only three
times in the past 12 years. The
commission will be abolished
June 6 and authority over the -
medical examiner will be held
by the Crime Laboratory
board.

Dr. Violette Hnilica, his ninth
assistant during his 13 years as
medical examiner — has re-
signed to accept a teaching po-
siton at the University of Ten-
nessee at Memphis.

Clark said that, in the event
Malak also decides to vacate

" his position or is fired, he is

developing a contingency plan
to handle autopsies. The exam-
iner's office performs about
700 autopsies each year.

“I've talked with the Med
Center to provide autopsy sup-
port,” Clark said. .

Fahmy Malak

<

|
!
‘i.

*ﬁ\)ﬁer its last ‘meeting in. |
1988, several members of the’
. Medical Examiners’ Commis-
sion said no one on the com-’
‘mission had the knowledge or
| credentials to oversee Malak's °
- work. , . &

- Malak's current assistant —-
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séosson doubts lab director’s review

bly Joe Nabbeteld ,
| azette Staft .

After the ixicident, Jim Clark, director of

in Prosecuting Attorney Paul Bosson of the state Crime Laboratory, reviewed Mal-

gdot Springs has enlisted four forensic

s athologists to review independently a

ufisputed autopsy report by Dr. Fahmy

tedalak, state medical examiner, on a Hot

ocprings shooting victim, Bosson said Fri-
ay.

1e One of the pathologists already has told
e josson_the report;impblies that _Grezorv

ecephens died Aug. 18 of a shot in the head
a | from-a distance, Bosson said. In
lal'ch, Malak testified in court that the
ecdpt we« fired from a .22-caliber gun held
'higte 18’ head, contradicting witnesses
e 80 88.u the shot came from 40 feet away.

)yﬂmgerec.l by Malak’s testimony, Deputy
; 'osecuting Attorney Bruce MacPhee
itked Circuit Judge Walter G. Wright to
rgmiss cha'rges against Ernest Lemons
injo ‘'was being tried in the shooting. '

ak’s autopsy and reported to Gov. Bill
Clinton that Malak proceeded properly.
Handwritten notes purportedly from the
autopsy showed that Malak had found
gunpowder in the wound, Clark said.

In a prepared statement Friday, Bosson
challenged Clark’s qualifications to review
such a matter. .

“It is obvious he is not qualified to
conduct an investigation of this nature,”
Bosson said. “I have reviewed his resume.
He-spent two years as a patrolman with
the North Little Rock police, and some

time on the governor’s seéurity detail with

‘the state police. His resume does not show

any training as a criminal investigator.”

Clark responded Friday afternoon, say-
ing, “I didn’t realize that I had to be a
criminal investigator to check into the
allegation that one of my employees had
done wrong.” '

Clark also said that although Malak
arrived for court at 9 a.m. on the day of the
trial and was there until 2 p.m., when he
took the stand, the deputy prosecutor
“never visited with Dr. Malak to talk to
him about what he would testify to.”

Prosecutor hires experts to check

Bosson said he hired the other patholo-

‘gists “to determine once and for all

whether the new board [that oversees the

"Crime Lab) needs to attend to the Crime
-Lab and the medical examiner.”

Clark said, “The allegation was Malak’s
testimony in trial differed with informa-
tion in his autopsy report. It was my job to
investigate that. I didn’t know you had to
be a criminal investigator in order to read
and form an opinion. My interpretation of
what I read was that Malak did not alter
his testimony from the report.”
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Switch Malak -

to a new job

.

To the Editor; . . T

It's difficult to understand thls..
strange love affair between Gov."

Clinton and state Medical Exam-- :

iner Fahmy Malak. I doubt if there. ~
is a medical examiner in the coun-" -

try who has had 80 many opinions
challenged and reversed by theZ-

sial rulings.

_‘ .

courts, plus numerous controver- <

T4

Despite all this, every time he

. comes out with an outrageous rul-"-
ing, Gov. Bill runs to his rescue,‘

claiming he is overworked and un-- -

derpaid. Now that they have his..
salary up to $105,000 per year,’

perhaps his judgment will improve.- ..

There is a solution to this prob-.

lem. It looks like we may lose: -’

. Secretary of State Bill McCuen. He

was last seen heading south for the- -

border on his Harley-Davidson.
motorcycle. Rumors have it he may .

" detour through Hollywood where— -

he could be discovered.

Why don't we switch Malak to :‘ '

secretary of state? In that position,’
blunders don’t seem to matter.

Hot Springs. -

Dave Richards. = -
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Forensics expe

The Sentinel-Record

"HOT SPRINGS - Garland.

County Prosecuting Attorney
Paul R. Bosson said Friday he
i has packaged evidence from a
: recent murder trial in which
| the state medical examiner
i testified and sent it to four in-
dependent forensic patholo-
gists.

Bosson said he is worried
that Dr. Fahmy Malak's testi-
mony was so inaccurate that

. future homicide cases could
[ e s .
be jeopardized.

The challenge to Malak's
testimony on autopsies follows
t his appearance March 28 in
| Garland County Circuit Court.

rts to check

i He testified in the second-de- -

gree murder trial of Ernest

" Lemons, charged in the Aug.

" 18, 1990, shooting death of Greg
Stephens, 25.-

- Several witnesses testified
at the trial that they heard two
“pops” but nobody saw a gun
and nobody saw the shooting
although at least five people
were present.

Testimony of the witnesses -

indicated shots were fired
some 50 feet from where the
body was found. '

Malak testified the gunshot

was fired at. close range. He -

said the muzzle of the small
caliber weapon was placed
“tightly” against the victim's
skull when the fatal shot was
fired, a direct contradiction of
witnesses' testimony.

After a brief recess, pro-
secutors entered a motion to
dismiss the charges against

Lemons, saying Malak’s testi-

mony “made it impossible for
the state to prove its case be-
yond reasonable doubt.”
Bosson would not identify
the forensic pathologists to
whom the evidence was sent,
but he anticipates having their
conclusions back in two or

Malak’s testimony

three weeks.

“When those results are re-
turned to me, I intend to make
them publie,” he said.
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Controversy commonplace in Malak’s

rulings

E° ONFOURNIER
Ar ated Press Writer

Dr. Fahmy Malak, Arkansas’
medical examiner, has
watched outside medical ex-
aminers contradict his rulings
at least 17 times since 1984.

Three grand juries have
overruled his findings.

The mother of a youth run
over by a train wants Malak
fired because he said the boy
and a friend fell asleep on the
tracks after smoking mari-
Juana. Malak’s critics pounced
on that 1987 ruling and haven't
let up.

‘T-ouble lately doesn’'t seem

t& op for the man who has
¥ Arkansas’ medical exam.
11 since 1979. He knows that
his job could be on the line
when the state Crime Labora-
tory Board meets Friday with
new powers to monitor and
eveIl]ua}t]e_ his office.
) n nis most recent
Mglak’s testimony at a mu?daepf
trial in Hot Springs forced pro-
secutors to drop their case
Pro§ecutxon witnesses were td
testify that the gun was fired
thrxcx)'?thfar away. Malak told the
 the gun was fi
oty g s fired at close

He says prosecutors ne-

- )

glected to ask him his opinion
on the shooting’s distance be-
fore he took the stand.

Some other cases that have
drawn fire:

e Malak said James Dewey
Millam, 72, found decapitated
outside his Searcy County
home in 1987, died from a per-
forated ulcer. The man’s fam-
ily insisted Millam was mur-
dered. Malak ruled that a dog
chewed the man’s head and
said the man’s pocket held
$5,000. He said police don'’t ex-
pect to find money on the bod-
ies of murder victims. He used
photos in a textbook to show
other examples of pets chew-
ing on their dead owners.

e A former Malak aide said
the medical examiner doc-
tored photographic evidence
of a rifle butt to link the
weapon to the prosecution’s
suspect. Malak said the staff
member lied.

e A grand jury in Little
Rock said 75-year-old Peter
Robinson was killed by a fel-
low nursing home patient who
beat Robinson in the face and
broke his jaw. Malak had ruled
that Robinson died of pneumo-
nia after recovering from the

beating.

e William Garrett, 32, died
of strangulation. Malak said he
termed the death a murder be-
cause the rope or cord used to
strangle Garrett was missing.
Police a few months later told
him that Garrett’s sister found
the cord around Garrett's
neck. He said the sister told
police the man was masturbat-
ing while cutting off oxygen to

himself, sometimes called au-

toerotic asphyxiation. Malak
changed his ruling to accident.
He said the sister later re-
canted her story.

o He ruled the strangula-
tion death of Chester S.

Cadwallader II a suicide be-
cause the man had sought
treatment for depression.
Malak was accused of changing
the cause during a civil trial to
autoerotic asphyxiation. Malak
said he testified that it could
have been autoerotic asphyxi-
ation after the man’s father
said the victim sometimes mas-

turbated. The death certificate

still terms the death a suicide.
The case that brought him
the most criticism began in
1987, when two teen-agers from
Saline County were hit by a
train. Malak ruled that Kevin
See MALAK, Page 58

Malak

e Continued from Arkansas Page
Ives, 17, and Don Henry, 16,
died by accident after they
smoked marijuana and fell
asleep on the tracks in the
Central Arkansas county.

The marijuana ruling was
criticized by a medical exam-
iner from Georgia and over-
turned by a local grand jury.
The grand jury said someone
beat the boys unconscious and
placed them on the tracks, but
no one has been charged.

In his first interview on the
topic in three years. Malak
said medical examiner Joseph
Burton of Atlanta “will testify
any way you want him to” and
that a prosecutor misinformed
the grand jury.

Malak conceded a mistake
in the case: he said he

wouldn’t link the deaths to

marijuana if he could do it

over again. .
“Retrospectively now .. I

7




thought that this was the effect
of marijuana plus being fa-
tigued,” Malak said. “If 1 had
known the social structure of
the state — they don’t like to
say somebody was using mari-
juana and hit by a train - I
would not care. I would not do
it. I would not keep it. I would
not say a word. I would not
lose anything if I said the
cause was undetermined. But
here I give a courtesy to the
family ...”

“He didn’t do my family any
courtesy,” said Linda Ives, the
mother of one of the youths.
“This change of mind doesn't
surprise me one bit. lle knew
from the very beginning.”

She organized a group
called Victims of Malak’s In-
credible Testimony that has
gathered petitions for his dis-
missal.

Malak, however, said two
outside experts a state board
brought in to examine his off-
ice in 1988 told him they
agreed that the incident was
an accident, but they

disagreed with him about the’
marijuana. ;

“My answer to them was,
‘Well, that's debatable.” Pe-.
riod,” Malak said.

Malak said he made clear to
the grand jury that there was
room for dcbate on the mari-
juana issue.

He said he had a difficult
time ruling the manner of
death. - R

“Is it natural? This was not
natural. So is it suicide? The
possibility exists. Was it:a
homicide? The answer is no
according to the investigation
they were hit by a train. So was
it an accident or a suicide? ... 1
gave them the benefit of the
doubt — that it might be an ac-

. cident because they wer

tired.”

While his crities are many,
Malak believes he's misunder-
stood by the public and per-
secuted by the news media. He
has no plans to quit.

“As long as my conscience'i$
clear about what I am doing,”
he said, “I'll keep doingit.”
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METRO/STATE
Malak says criticism won’t make him quit

Continuved from Page 1A

"required by state law and. state

Crime Lab policy to determine the
cause and manner of death. Malak
said he receives too much credit or
blame for determining the manner
of death. Calling the manner of
death suicidal, homicidal or acci-
dental depends heavily on police
investigations, he said.

“If they find me at the bottom of
this window and they say, ‘Oh,
Malak was depressed and the news
media was after him. He jumped.’
It would be suicide,” Malak said,
standing at a body-length window
in his office. “One month later,
they say, ‘The reporter was here
and he pushed him from the win-

- dow.” It would be homicide.”

In the Saline County case, he
said the cause appeared simple: A
train hit the youths. Malak said the
deaths were accidental if mari-
juana made them fall asleep.

Yet he also says the marijuana

theory is “debatable.” A grand jury
decided that an assailant or assail-
ants placed the youths unconscious
on the tracks.

No one disputes that Malak hasa
heavy work load. He is the only
pathologist on the 12-member staff
because an assistant left for a new
job last month. Malak conducted
71 percent of the 5,281 autopsies
his office has performed since he
joined the staff in 1978.

Jim Clark, head of the state
Crime Laboratory and Malak'’s su-
pervisor, said Malak often starts
work before dawn.

“I think the guy is horribly over-
burdened,” said Garland County
Prosecutor Paul Bosson, who is
trying to get Malak fired over a
recent ruling. Malak surprised
Bosson's deputy at a murder trial
this year when he testified that the
victim was shot at close range.
Witnesses had testified that the
shots came from far away.

Support of prosecutors, police
and many defense attorneys keeps

¢¢ ] think the guy
[Malak] is horribly
overburdened. 99

~—Paul Bosson,
Garland County prosecutor

him going, Malak said. He accused
the news media of persecuting him,
possibly because he is from Egypt
and speaks with an accent.

“I pledged for four years that I
wouldn’t talk to the media because
they twist and they don’t tell the
truth,” Malak said. “You try to tell
the truth and they don’t listen.”

Malak said his office should have
a public relations expert to create a
buffer between him and reporters.
Another problem, Malak said, is he
can’t provide full explanations be-
cause autopsy records are closed by
law, unless released by the prosecu-
tor.

Gov. Bill Clinton has long stood
by Malak, who came to the medical

examiner’s office from Chicago
during Clinton’s first term in 1979.
The governor last month said it is
getting tougher for the medical
examiner to weather criticism.

“We don't fire people for bad
press,” Clinton said. “But what
I've told Clark is ... if the credibil-
ity issue keeps coming up, maybe
it’s time we call it quits.”

Malak got some bad press in the
1990 gubernatorial campaign when
Republican candidates Sheffield
Nelson and Tommy Robinson
promised to fire Malak if elected.

Malak disagreed with critics who
say he tends to side with prosecu-
tors at the expense of the defense.

But Bosson, a prosecutor and
former juvenile judge, said the la-

- bel fits.

“They just don't say that for the
heck of it. He gets up there and he
just ... he knows we’re trying to put
a bad guy in jail,” Bosson said.

Malak said he won't quit, despite
the almost constant barrage of crit-

© icism.

“It hurts,” Malak said, “but I go
on.”
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o Impolitic to note -
. marijuana swoon

of 2, Malak says |

BY RON FOURNIER

Associated Press Writer

If he could do it over again,
Arkansas' embattled medical
examiner says he wouldn't
have reported that marijuana
caused two youths to fall
asleep and get hit by a train.

Dr. Fahmy Malak's mari-
juana theory became the butt
of jokes after a grand jury
ruled that someone murdered
the two Saline County teen-
agers in 1987.

The case only added to a
persistent image problem and
a string of controversies that

could cost him his job after the -

state Crime Laboratory Board
meets this week. It will be the
board’s first meeting since the
Legislature this spring gave it
new power to overseeée the med-
ical examiner.

Malak, 58, has been the

state’'s medical examiner for -

12 yecars. The Egyptian-born
doctor has been accused of
slanting testimony for prosecu-

" tors, changing rulings without

explanation, running off assist-
ants with a quirky, arrogant
manner and making strange fo-
rensic conclusions.

In a recent interview with
The Associated Press, Malak
took advantage of what might
be his last chance to defend
himself publicly.

Malak blames his problems
on the news media, restrictive
state laws, a heavy workload,
and second-guessing by police,
the public and families of th
deceased. :

“When your door breaks,
you call a carpenter. When the
electricity breaks, you call an
electrician. But when some-
body dies, everybody becomes
a medical examiner,” he said.

e stuck by his scientific
conclusions, but conceded at
least one political mistake.

Dr. Fahmy Malak

“If 1 had known the social
structure of the state — they
don't like to say somebody was
using marijuana and hit by a

train - I would not care,”
Malak said. “I would not do it.
I would not keep it. I would not
say a word. I would not lose
anything if I said the cause was

undetermined.”
Malak said he still believes
“the train track deaths of Larry
Ives, 17, and Don Henry, 16,
were accidental, but that per-
haps he tried too hard to ex-
plain them.

The state medical examiner
is reauired by state law, state
Crime Laboratory policy and,
ofter, public pressure to deter-
mine the cause and manner of
death. Malak said he rececives
too much credit or blame for
determining the manner of
death. Calling the manner of
death suicide, homicide or ac-
cidental depends heavily on
police investigations, he said.

!
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xr\..& find me at the bot-
lv.a of this window and they
say, ‘Oh, Malak was depressed
and the news media was after
him. He jumped.’ It would be
suicide,” Malak said, standing
at a body-length window in his
office. “One month later, they

- say, ‘The reporter was here

and he pushed him from the
window.” It would be homi-
cide.” :

In the Saline County case in
Central Arkansas, he said the
cause appeared simple: A
train hit the youths. Malak said .
the manner of death was acci-
dental if marijuana made them

fall asleep.
Yet he also says the mari-

- juana theory is “debatable.” A

grand jury decided that an as-
sailant or assailants placed
the youths unconscious on the
tracks.

No one disputes that Malak -
has a heavy workload. He is
the only pathologist on the 12-
member staff because an as-
sistant left for a new job last
month. Malak conducted 71
percent of the 5,281 autopsies
his office has performed since
he joined the staflfin 1978.

Jim Clark, head of the state
Crime Laboratory and Malak's
supervisor, said Malak often
starts work before dawn.

“I think the guy is horribly
overburdened,” said Garland
County Prosecuting Attorney
Paul Bosson, who is trying to
get Malak fired over a recent
ruling. Malak surprised Bos-
son’s deputy at a murder trial
this year when he testified that
the victim was shot at close
range. Witnesses had testified
that the shots came from far
away. :

) Support of prosecutors, po-
lice and many defense attor-
neys keeps him going, Malak
said. He accused the news
media of persecuting him.

“I pledged for four years
that T wouldn’t talk to the
media because they twist and
they don’'t tell the truth,”
Malak said.
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Malak said his office should

hires nor fires,

‘Malak says

The Associated Press

Dr. Fahmy Malak says he
won't resign, and he won't be
fired without a fight.

Here is an excerpt from a
recent interview with the be-
leaguered medical examiner.

Q: You've weathered an
enormous amount of bad pub-
licity — whether it's justified
or not — why do you think you
have weathered it?

Q: The governor recently’

Q: Do you ,stay up nights
worrying about your job?

A:No.I’'m not worried about
my job.

Q: Do you plan to resign?

A: No.

Q: You won't resign?

A: No. _

Q: Would you like to retire
from here?

A: I'm 58. Yes, I'd like to re-
tire from this job. ’

3
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hire an employee. The news -
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ployee. The agency in which .
the employee works will evalu- |
ate that person. There are .
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terminate somebody unfairly.
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Crime Lab
board of 8
appointed

1st meeting June 14

By Joe Nabbefeld
Gazette Staff
Gov. Bill Clinton appointed eight
people from throughout the state,
including a forensic pathologist
from Fort Smith, to the new state
Crime Laboratory Board on
Thursday.
Under a law signed this spring,
. the new board Thursday assumed
authority over the state medical
examiner, Dr. Fahmy Malak.

The medical examiner previously
reported to the dormant State
Medical Examiner Commission.

_The new law dissolved the dormant
commission as of Thursday.

The new board will hold its first
meeting June 14, and Crime Labo-
ratory director Jim Clark said
Thursday that he suspected that
the board would discuss contro-
versy that has surrounded Malak.
" The appointees are:

" B Dr. Annette Landrum, a fo-
rensic pathologist in Fort Smith;

L}

W Dardanelle police chief Mon-

tie Sims;

M Dr. I. Dodd Wilson, dean of
the University of Arkansas for
Medical Sciences College of Medi-
cine; \ . >

M 12th Circuit Judge John Hol-

land of Fort Smith;

M Benton County Prosecutor
David Clinger;

B Potlatch Corp. accountant Al-
fonzo Dixon III of McGehee;

B Lonoke lawyer Kathy Goss;

B Washington County Sherriff
Kenneth McKee.

Landrum couldn’t be reached to
comment Thursday. Her husband,
Dr. Samuel Landrum, is also a
pathologist. The state medical ex-
aminer practices forensic pathol-
ogy, performing autopsies to deter-
mine if suspicious deaths were
homicides, suicides, accidents or
by natural causes.

Sims said Thursday that a state
Police Chiefs Association submit-
ted his name to Clinton and he
accepted the post because he would
like to serve the state. He said he
would reserve comment on Malak
until the board meeting, Three
other appointees told the Arkansas
Gazette the same thing last week.

Malak has been medical exam-
iner for 12 years, much of them
marked by a variety of criticisms of
his work, including charges that he
tampered with evidence, tailored
his findings to help prosecutors or
friends, lied under oath and per-
formed incompetently.

Malak declined to comment out-
side his office Thursday afternoon.

Meanwhile, the National Associ-
ation of Medical Examiners has
renewed its two-year accreditation
of Malak’s office.

“I did not find any deficiencies,”
stated a May 1 letter from Dr.
Roberto J. Bayardo of Austin,
Texas, announcing the reaccredi-
tation.

S
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Didn’t ask Malak to resign, official says

BY KEVIN FREKING

Democrat Stalf Writer

Crime Laboratory Executive
Director Jim Clark said
Wednesday that Dr. Fahmy
Malak, state medical exam-
iner, is right when he says
Clark didn't asked him to re-
sign.

“Somehow, it's gotten
twisted around that I told him
to resign or be fired,” Clark
said. “And I never made that
statement.”

In a television interview

Tuesday, Malak denied media
reports that Clark asked him to

resign. Attempts to reach
Malak for an interview
Wednesday were unsuccessful.

The media reports about
Malak’s future as medical ex-
aminer surfaced after he testi-
fied in a Hot Springs murder
trial. The prosecutor in the
case, Paul Bosson, dismissed
charges when Malak’s findings
disputed the prosecution’s
case. The trial took place in
late March.

Clark said he did have a
conversation with Malak
around April 2, suggesting to
him that he might want to look

at other job possibilities for
three reasons: health, family
and reputation.

Clark said Malak’s continu-
ally being in the news in a neg-
ative light was taking its toll in
all three areas.

Although Clark said he had,
not asked Malak to resign, a’
new eight-member board that

- wiil be given control of the

medical examiner’s office
today may have something to
say about Malak's tenure.

The governor's office said
last week it expected to name
the board today, but spokes-

man Suzie Whitacre said
Wednesday officials were still
working on the appointments.

“We're hoping to be able to
name them Thursday, but
we're still trying to get in touch
with some of those people,”
Whitacre said.

Seats on the board are re-
served for the dean of the Uni-
versity of Arkansas for Medi-
cal Sciences College of Medi-
cine and an active member of
the judiciary. Groups each get-
ting a seat are the legal profes-:
sion,” sheriffs, police chiefs,
prosecuting attorneys,. physi-
cians and citizens at large.

;
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Revamped
Jab board

may speed
Malak exit

By Joan 1. Duffy
The Commercial Appeal
Little Rock Bureau

LITTLE ROCK — He has been
accused of playing into the
hands of prosecutors, running
off assistants and reaching goof-
ball forensic conclusions.

Now a change in the panel that
oversees operations of the State
Crime Lab may spell the begin-
ning of the end for Egyptian-
born Dr. Fahmy Malak, Arkan-
sas's controversial medical ex-
aminer.

On Thursday, a reconstituted
board governing the State Crime
Lab comes into existence with
clear authority to hire and fire
the medical examiner, control
that has been ill-defined since
he was hired 12 years ago.

Although no immediate attack

on him is expected, Crime Lab
@ director Jim Clark suggested to
Dr. Malak several weeks ago that
it may be time he start looking
for another job.

“There was no pressure from

“But if we're going to have to in-
vestigate every case he does an
autopsy on ... I can't afford to
spend my time confirming what
his conclusions are.”

Dr. Malak has refused for four
years to grant interviews, de-
spite growing public clamor
about his performance. Clark
and other state officials blame
Dr. Malak'’s problems in part on
bad publicity and overwork —
his. office performed 755 autop-
sies last year and expects to
reach 800 to 850 this year.

In the 12 years he has held the
job performing autopsies on vic-
tims of all unnatural deaths, Dr.
Malak’s results have been con-
tradicted in court 17 times by
other medical examiners — a
rate they said would be unaccep-
table in their offices.

He has been accused by de-
fense attorneys of coloring his
testimony to favor the prosecu-
tion and his conclusions haye
been rejected by grand juries in
three cases.

In more and more criminal
cases in which Dr. Malak testi-

Please see MALAK, Page A7
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me to force him,” Clark said.-

From Page A1 '

Malak

fies, defense attorneys are hir-
ing outside medical examiners
to review, and often cast reason-
able doubtson, the state examin-
er’s conclusions.

The most celebrated case in-
volved the deaths of two teenage
boys run over by a train near
Benton in August 1989. The
train’s engineer said the bodies
were lying next to each other
across the tracks and they failed
to move despite repeated sound-
ings of the train's whistle and
the jostling of tracks from the
oncoming locomotive.

Dr. Malak said the boys were
in a marijuana-induced stupor
and were not aware of the on-
coming train. Private detectives
hired by the youths’ families led
to a Saline County grand jury
probe in which an outside medi-
cal examiner testified one vic-
tim had been beaten and the oth-
er stabbed before the train hit
them.

Linda Ives, the mother of one
of the victims, began looking
into Dr. Malak’s record and
formed a group to work for his
ouster — Victims of Dr. Malak's

{ Incredible Testimony. The VOM-

IT group says it has collected sig-
natures from more than 4,000
people demanding Dr. Malak be

| fired.

.+ During the controversy,

1-members of the Medical Exam-
1.iner Commission, which had
{:been dormant for years, asked
| two experts from out of state to
|"study the operations of Dr. Ma-
|:1ak’s office. They said Dr. Malak
1. was overworked, underpaid and
|' his office underfunded.

Clark and Gov. Bill Clinton,
.Dr. Malak’s ultimate boss, ac-
_knowledge growing public sen-
timent against the S58-year-old
. pathologist. But they said it
should take more than public

‘sentiment to oust a man from his

Mkt
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job.
“Should 1 call the Medical
Board or the Crime Lab Board

and say, ‘Get rid of this man, I've

got 4,000 signatures and a news-
paper article and never mind
the merits,” ?” asked Clinton. *]
am very sympathetic to Mrs. Ives
and my heart goes out to her. But
I am still going to defer (to the
- Crime Lab
Board).”

Hiring and
firing author-
A ity for the med-
ical examin-
er's job be-
came blurred
during govern-
ment reorgani-
: ‘-l zation in the

late 1970s that
Fahmy Malak abolished the
Public Safety Commission and
created the State Crime Lab
without specific mention of who
controls the medical examiner.
The fuzzy lines have been cred-
ited with Dr. Malak’s ability to
hang onto his job despite his cri-
tics.

“The responsibility will plai
ly be on their shoulders thenb
evaluate these charges and to
act on them, either to dismiss
them or to act on them,” said
Clinton, who has taken signifi-
cant political heat for Dr. Ma-
lak’'s continued employment.

Dr. Malak, who has refused in-
terviews as criticism escalated,
earns $105,000 a year. His office
is authorized two assistants, but
rarely have both positions been
filled at one time. In the last 12
years, he has had 10 assistants.

Dr. Violet Hnilica, the latest
assistant to leave, resigned effec-
tive last month to accept a teach-
ing position at the University of
Tennessee, Memphis.

She denied the controversy
surrounding her boss was to
blame for her décision to quit,
but acknowledged her yearlong
tenure in the job "has been
stressful.”

A
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4 old, 4 new to fill
board of Crime Lab
Clinton has most names ready

By Joe Nabbefeld
Gazette Staft

Gov. Bill Clinton plans to appoint four members of
the old State Crime Laboratory Board to the new
board and has identified at least seven of the eight
appointees, according to information obtained Thurs-
day.

The reconstituted board comes into existence June
6 under a law signed this spring.

It will assume authority over state medical examiner
Dr. Fahmy Malak. Until then, Malak reports solely to
the dormant State Medical Examiner Commission,
which has met just three times in the past 12 years
and will be abolished June 6.

The new board will hold its first meeting June 14 in
Little Rock, at which it is expected to discuss how to
respond to controversy surrounding Malak. State
Crime Lab director Jim Clark last month suggested to
Malak that he look for another job to avoid being
fired. Clark said he was not speaking for Clinton but
rather as one colleague to another.

The four members of the old board who Clmton
expects to name to the new one are: v

M Lonoke attorney Kathy Goss, who has been on
the old board for about three years. Goss said Thurs-
day that she has been contacted by the crime lab to
confirm that she could attend the June 14 meeting.

The new law designates that some seats be held by
experts in various fields. Goss would take the new

4 { ot
- See CRIME LAB/11B

Crime Lab

Continued from Page 1B

board’s “legal profession” seat.

B 12th Circuit Judge John Hol-
land of Fort Smith, who has served
on the board since its creation in
about 1976. Holland told the Ga-
zette on Thursday he did not know
whether he was chosen for the new
board but that he would serve if
asked. He said he has “no
thoughts” on Malak. He would fill
the “active judiciary” seat.

M Benton County Prosecutor
Davxd Clinger, who would take the

“active prosecuting attorney” seat.
He could not be reached to com-
ment Thursday.

M Potlach Corp. accountant Al-
fonzo Dixon of McGehee, who be-
gan serving on the board in 1988 as
an at-large citizen member. He
would fill that position on the new
board. He could not be reached to
comment Thursday.

To fill the board’s “active county
sheriff” seat, Clinton has tabbed
Washington County Sheriff Ken-
neth McKee, McKee confirmed
’I‘hursday The existing board’s

“sheriff” position was filled by Ful-
ton County Sheriff Earl Hurtt, but
he left office in December.

Asked if these are the people who
will sit on the board, Clark said,
“This is what I heard from the
governor’s office, but I do not have
any confirmation yet.”

Craig Smith, Clinton’s appoint-
ments secretary, said Thursday
that he could not confirm any
names but that he is close to hav-
ing all the positions filled and will
make an announcement soon.

Dr. 1. Dodd Wilson, dean of the
dniversity of Arkansas for Medical
Sciences College of Medicine, auto-
matically will serve on the board
because the new law calls for the
dean to be a member.
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Hot Springs prosecutor

ready for Malak’s return

By Elizabeth Lowry
Gazette Hot Springs Bureau .

HOT SPRINGS — The prose-
cution doesn't intend to give the
state medical examiner much rein
when Dr. Fahmy Malak testifies in
a murder trial this week.

Ray Carl Smith, 37, of Hot
Springs goes on trial Thursday in
Garland County Circuit Court on
charges that he murdered Alfred
Atkinson, 34, last summer. The
police say that Smith also shot his
ex-girlfriend, Nathaniel Neal, in
the abdomen and the face. When
neighbors ignored her cries for
help, she walked about a half-mile
to a nearby hospital.

Neal survived the shooting and
will testify at the trial, Prosecuting
Attorney Paul Bosson of Hot
Springs said last week.

Malak, the state medical exam-
iner, will testify that bullets were
found in Atkinson's body, Bosson
said. He said other witnesses will
say that those bullets were made by
the same manufacturer as bullets
found at Smith's home.

Bosson said he will keep a close
watch on what Malak says, in light
of a case in late March in which
Malak’s testimony appeared to dif-
fer from the medical examiner’s
autopsy report. That case involved
the Aug. 18 shooting death of Greg-
ory Stephens, 25, of Hot Springs.
Ernest D. Lemons, 21, was ar-
rested and charged with murder.

Prosecutors later amended the
charge to second-degree murder,
and were prepared to argue their
case based on testimony that Lem-
ons had shot Stephens from as far
as 50 feet away.

At the March 28 trial, however,
Malak testified that Stephens was
shot from point-blank range. That
differed from accounts of other
witnesses who said Stephens, who
was standing in the doorway of his
house, was shot from the street.

Because Malak's testimony did
not mesh with other witnesses’
statements, prosecutors dropped

the charge.

Bosson and a deputy prosecutor
complained afterward that the au-
topsy report gave no indication
that the fatal bullet was fired from
point-blank range, nor did Malak
tell them that prior to taking the
witness stand.

Jim Clark, director of the State

File Photo
Fahmy Malak: Medical examin-
er's testimony at murder trial will
be closely watched.

Crime Laboratory, conducted his
own investigation of the matter
and determined that Stephens was
shot at close range and that Malak
had done nothing wrong. Clark
said the information about the dis-
tance from which Stephens was
shot was included in the autopsy
report, and prosecutors should
have asked Malak what that range
was.

In April, Bosson sent informa-
tion on the case to four out-of-state
pathologists who will determine
the range from which Stephens
was shot. He plans to call a news
conference and release the findings

. of those pathologists after the

Smith trial, Bosson said.

“I intend to ask that both Clark
and the medical examiner resign,”
Bosson said. ‘“The basis for that is
they have had approximately one
month to review their evidence and
retract their statements and apolo-
gize for all the trouble they’ve
caused.”

Bosson has said one of the re-
ports indicated that Stephens was
shot from a distance. )

The prosecutor said he realized
Malak was overworked.

“It would be very easy to get this
stuff confused,” he said. “My atti-
tude is, if you make a mistake, belly

up to the bar and say ‘I made a
mistake.”” '

In the Smith trial, Bosson said -

he had a strong case and prosecu-
tors would seek a life sentence. The
trial judge has placed a gag order
on Smith’s murder case.

Evidence will include testimony
from Neal recounting the events of
Aug. 16, when she walked into the
St. Joseph’s Regional Health Cen-
ter emergency room in Hot
Springs, bloody from one gunshot
wound to her mouth and another
to her stomach. She told police, in
writing, that her attacker was
Smith and that he also had shot
Atkinson at her apartment at
128-A Terrace, according to court
documents.

She had to walk to the hospital
because — although one neighbor
heard gunshots and another saw
her walking — nobody called for or
offered her help.

Police went to 128-A Terrace
where they found Atkinson dead of
gunshot wounds from a .38-caliber
revolver, according to court docu-
ments.

Smith was arrested at 9:15 a.m.
Aug. 16 at Hot Springs Municipal
Court, where he was already sched-
uled to be arraigned that day on
two previous charges of aggravated
assault.

According to police, Neal and
Smith had fought often. At one
point, Smith faced two first-degree
battery charges, forgery charges,
disorderly conduct charges, terror-
istic threatening charge and two
aggravated assault charges. Those
charges have been dropped except
for an aggravated assault charge
for allegedly threatening Neal with
a gun and shooting at Willie Hall's
car last summer.

Smith is scheduled for trial June
12 on that charge.

In the murder trial, the prosecu-
tion has withdrawn a plea bargain
offer, Bosson said. The state had
offered Smith 40 years in prison in
exchange for a guilty plea, but
Smith turned it down. .

At the time the offer was made,
Bosson said the state didn’t know
if Neal, the star witness, would live.
She had agreed to the plea bargain.

“Now the old girl has toughened
up. She says ‘I can testify. Let's go
get him,'” Bosson said.
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Medical examiner’s job hunt 12 years

overdue

e e e

' seems too good to be true,
ax}r\-\ is certainly years over-
décss
ahmy Malak is job hunting.
§ vas reported Tuesday
t .1e state medical exam-
iner has made at least two in-
quiries about possible job
openings, one in Philadelphia,
the other in San Antonio.
Maybe after we wrap up the

latest Voices poll — the one,

about whether Gov. Bill Clin-
ton should run for president in
1992 — I'll invite readers to
write letters of reference in
Malak’s behalf.

Maybe we’ll even hold a
contest for the best letter. The
winner could have my slightly
used copy — read only once -
¢ thomas Noguchi’s “Coro-
I f

~_Hey, whatever it takes. An-:

og -tate’s loss will be our
gelves of this bungling incom-
petent. His departure would
do more for the advancement
of forensic pathology in Arkan-
sas than any single thing I can
think of. L _

His ignominious record
would fill a good-sized book.
The man doesn’t appear to be

able to get an autopsy, a writ-.

ten report or even simple
courtroom testimony straight.
The man has been the state

;s soon as we rid our-=

~POLITICS 1991—— 1

medical examiner for 12 years.

That’s 12 too many.
. If Malak leaves, and it can't

"be too soon, we have Jim Clark

to thank.

Clark, director of the state
Crime Labratory, told Malak
earlier this month that he
might want to find another job

" or risk being fired if disputes

over his job performance con-
tinue interfering with the lab’s
work.

I had to laugh when I read
Clark’'s statement that he
wasn’'t acting on behalf of Clin-

" ton in this matter.
The thought that he was’

never entered my head. Hav-
ing been in office for 10 of the
past 12 years, Clinton has had

"ample opportunity to sack

Malak, and he has alway had
the ability to do so. :

It's absurd to think that
after all these years of defend-
Ing Malak, after all the contro-
versy and all the disputed
findings, Clinton would sud-
(gi(()enly decide that Malak has to

Besides that, Clinton
doesn’t have a very good
record of telling department
heads what to do. They pretty
much do as they please, and if
he doesn’t like it, he can go
suck eggs.

Clark is to be commended
for holding the sword of Damo-
cles over Malak’s head.

And if Malak takes more
}htatn a ftgw weeks to write his
etter of resignation, I ho
Clark lets it falgl. ' pe

* % %
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\ Staff loss
‘may hurt

crime lab

By John Reinan
Gazette Staff
The state medical examiner’s of-
fice may have to temporarily rely
ton outside pathologists to help
handle the work load when the
assistant medical examiner leaves
May 31.
Jim. Clark, director of the state
1 Crime Laboratory, said Tuesday
 that he expected delays in perform-
‘ing autops1es and in returmng the
bodies to police agencies after Dr.

. Violette Hnilica leaves her job.

“I do expect a slowdown,” Clark:

| said. ]

He has not lined up a replace--
ment for Hnilica, an associate

, medical examiner who is the ninth

: agsistant to leave the state medical

:examiner's office during the 12-
year tenure of Dr. Fahmy A. Malak
as chief medical examiner.

Clark said he had identified three
or four “attractive” candidates and
hoped to fill Hnilica’s job by mid-
July, a timetable he acknowledged
was optimistic,

In the meantlme he said, the

medical examiner’s office mxght'

have to rely on help from fill-in
",pathologlsts hired through tempo-
‘rary agencies.

Hnilica’s departure for a teach-

"ing post at the medical school of |

.the University of Tennessee at
‘"Memphis means that the state
medical examiner’s office, which is
authorized by state law to have
‘three pathologists performing au-
topsies, soon will have only one.
And that one is Malak, whom

See CRIME LAB/6A

The state Crime Laboratory Is or-
ganized into a number of sections,
each having different duties. The sec-

™" tions and the number of staff mem-
bers are as follows:
{1 Administration
B Director
M Executive secretary
_ M Management information sys-
_tems manager

B Accountant

"M 7 clerks

Evidence Recelving

W Supervisor

W Two evidence technicians

Firearms and Tool Marks

B Supervisor

B Two mark analysts

Questioned Documents

M Supervisor

M Document analyst

Latent Fingerprints

W Supervisor

B Two fingerprint examiners

Serology (analysis of blood and
body fluids)

W Supervisor

B Four serologists

Crime laboratc. y departments

Trace Evidence (analysis of ﬂ-
bers, hair, soil, paint chips, etc.)
B Supervisor
B Four criminalists ’
Drug Analysis (identification of:
suspected drug samples)
M Supervisor
B Nine chemists
Toxicology (analysis of body tis-,
sues and fluids for poisons or drugs) s I
M Supervisor .
M Three toxicologists !
Photography (shoots and devel-
ops photos for use as court evl-.
dence) .

H Supervisor

B Forensic photographer

Medical Examiner

B Chief medica! examiner

M Associate medlcal examiner .

Morgue

W Three autopsy technicians

Others:

W Four field investigators '

B Laboratory supervisor (over se- .
rology, toxicology, drug analysis and
trace evidence) .
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Crime lab

Continued from Page 1A

Clark recently suggested should re-
sign. Two other medical examin-
ers’ offices, in Philadelphia and
San Antonio, told the Gazette this
week that Malak has contacted

- them about possible job openings.

Malak has refused repeated re-
quests for interviews by the Ga-
zette. However, he told KTHYV,
Channel 11, Tuesday that he “has
no plans to move anywhere.”

“My family is here, my children
are in school here,” Malak said. He
blamed “bigotry and hatred” for
the storm of criticism that has
mounted against him. His findings
have been challenged numerous

times; his rulings on causes of -

death have been overturned in
court at least three times.

. “If I were a native Arkansan, I
would be a hero,” said Malak, a
native of Egypt. “We have a say-
ing: ‘Do your job and let the dogs
bark.””

The medical examiner's office
performed 653 autopsies in 1989
and 755 autopsies in 1990. Medical
authorities say that about 250 to
300 autopsies in a year is the maxi-
mum volume that one pathologist
can reasonably handle.

Until some help for Malak is

obtained, it appears he will be_

forced to perform more than dou-
ble the recommended number of
autopsxes

In addition to Malak and Hnil-
ica, the medical examiner’s office is
authorized to have a third patholo-
gist on its staff. Clark said, how-
ever, that he didn't have enough
money in his budget to fill the t}nrd
position.

The Crime Laboratory’s autho-
rized budget for the state budget
year beginning July 1 is $3.129
million, Clark said. But because
state appropriations are adjusted
to meet actual revenues, he said,

the crime lab actually will wind up,

with about $200,000 less than is
budgeted. /.

Clark also said that the entire
64-person crime lab staff was
stretched thin, not just the medlcal
examiner's ofﬁce

“We desperately need 10 or 20
more employees,” he said. “People
tend to think of Dr. Malak as the
crime lab, but the medical examin-
er’s office is only a small part of
what we do.”

Clark said the crime lab handled
12,004 non-autopsy cases in 1990,
addmg that the caseload was up 28
percent in the ﬁrst four years of
1991.

The cases handled by the crime
lab range widely. They include éx-
amining fingerprints on suspected
murder weapons, testing urine
samples of state prisoners for ille-
gal drugs and even examining
hacksaw marks to find the culprit
who sawed off the heads of parking
meters in a small northern Arkan-
sas town.

—
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Malak checking

- By Joe Nabbefeld -
Gazette Staff

State Medical Exammer Dr
Fahmy Malak has. made inquiries
to at’least two medical examiner
offices in other parts of the country
about job openings, those offices
confirmed Monday.

Malak inquired of the Philadel-
phia medical examiner's office
about three weeks ago, said Dr.
Haresh Mirchandani, head of that

~ office. He inquired to the San An-

tonio medical examiner's office
more than a month ago, said Dr.
. Vincent DiMaio, chief medical ex-

. aminer for Bexar County, Texas.

The inquiries came after Jim

Clark, director of the State Crime

Laboratory, suggested to Malak in

: early May that he find another job

or risk being fired. Malak would .

have to go if disputes over his
performance continued hampering
operation of the Crime Laboratory,
Clark told the Arkansas Gazette at
that time.  Clark said he wasn't
acting on behalf of Gov. Bill Clin-
ton when he had the conversation
with Malak.

Malak, who is paid $106,000 =

__year, said through his lawyer at the

i
.

| time that he didn’t go out ana loox
3 for work. Monday’s disclosures
+ show he at least checked around to

see what was available.

Malak declined Monday,
through his lawyer, to confirm or
deny that he talked with the Phila-
delphia office. “He doesn’t want to
say anything,” Larry Carpenter,
his attorney, said.

Clark said Monday that he didn’t
know about Malak’s inquiring any-
where else. He said he hadn’t dis-
cussed the matter with Malak since
their early May meeting.

‘job openings

Mirchandani said Malak spoke
about three weeks ago with an
assistant to Mirchandani, Dr. Ben-
nett Preston. Before going to Phil-
adelphia, Preston worked in Ar-
kansas as Malak’s assistant
between July 1987 and July 1988.

“He did talk with my associate,”
Mirchandani said. “We have no
openings. I could use one more
pathologist, but [with Philadel-
phia’s financial crisis] nobody’s be-

¢¢ [Malak] inquired as
to whether there werg’
any openings m my
office. 9

~ —Vincent DiMaio,
chief medlcal examiner for Bexar

County, Texas .

ing hired.”

Preston couldn’t be reached for
comment Monday.

Malak checked thh DlMaxo in -

San Antonio in mid-May, DiMaio
said.

“He inquired as to whether there
were any openings in my office,”
DiMaio said. “He expressed dissat-
isfaction with his current position.
He felt he was being unjustly ha-
rassed. That’s about it.”

Medical examiners conduct au-
topsies to determine the cause of
any suspicious death: homicide,
suicide, accident or natural causes.
Malak has worked as Arkansas’s
chief medical examiner for 12
years. Controversy has marked his
tenure, growing to the extent that,

a0

since 1988, two grand juries and.
one Pulaski County coroner’s jury.
have reversed three rulings in
which Malak said deaths weren't:
homicides. 3

Clark doesn’t have legal author-

_ ity to hire or fire the medical exam-

iner, but could have that power
some time after June 6, when a new
law takes effect. That law will

-transfer supervision of the medical

examiner from a dormant Medical
Examiner Commission to a reshuf-
fled State Crime Laboratory

: Board. That new board will hold its

first meeting in mid-June.




The

Democrat Poll

Weekly: recap

Sunday, May 12

Is the “tax and spend" image a fair
one for Democrals?

The response: 292 votes
BS. . . ... 76.7 percent
........... 23.3 percent

Monday, May 13
Should police records at state col-
leges be a matter of public record?
The response: 70 voles
Yes. . . .. ... ... 75.7 percent
........... 24.3 percent

Tuesday, May 14
Do you think voting against military

action will hurt incumbent Democrats
‘in 19927 ’

The response: 76 voles
Yes. ... . ... ... . 84.2 percent
........... 15.8 percent

Wednesday, May 15
" How does Gov. Clinton's absence

affect Arkansas: (A)Hurts. (B)Helps;
(C)Doesn't matter?

The response: 124 votes

Huts . ... ... ... 37.9 percent
Helps. . . . « . . . .. 35.5 percent
. Doesn'tmatter. . . . . . 26.6 percent

Thursday, May 16
Would you support riverboat gam-
bling to boost the sagging Delta econ-
omy?
The response: 140 voles
YES. o v v v e e e e 40 percent
No . ........... 60 percent

Friday, May 17
Do you support a sales tax in-
crease lo finance the Diamond Center
and other projects?
The response: 603 votes
Yes. « v v o e v e e 36.3 percent
NO . . ... 63.7 percent

Saturday, May 18 _
Should Dr: Fahmy Malak resign or
be fired?
‘The response: 253

Yes. . . . . A 71.9

S
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Prosecutor says r

testimony

,}‘?Y DOUG THOMPSON

\_ " Jemocrat Benton Bureau
g *10T SPRINGS - Prosecut-
Attorney Paul Bosson of
Hot Springs expects the re-
sults of an independent review
of a murder case will contra-
dict the testimony of state
Medical Examiner Fahmy
vMalak. .
“y: “When I have my little dog
.'and pony show, I'll have a
packet that includes the au-
topsy report, ‘a copy of Dr.
Fahmy Malak’s court testi-
mony, the independent reports
of four pathologists and an X-
‘ray that will blow Dr. Malak’s
courtroom testimony to hell,”
gsson said Thursday.
@osson's .office was forced
dismiss a second-degree
§ der charge against Ernest
mons of Hot Springs during
trial because Malak’s findings -
disputed the prosecution’s
case. Bosson said he will find
out today when the independ-
ent reviews ‘will be complete.
He said one pathologist in Ar--
kansas, another in Missouri -
and two in Texas have agreed .
to look at the evidence,.

Malak testified that the gun
used to kill Gregory Stephens,
25, of Hot Springs on April 19,
1990, was pressed against the
victim’s head. Bosson had ar-
gued that the fatal shot was
fired from .the street while
Stephens‘s on the porch of

his home

FRIDAY, MAY 17,1991 e @

The X-ray, Bosson said, will
show the course of the bullet
after it hit Stephens in the
lower rear of his skull. “Dr.
Malak testified that the bullet
was level, with a very slight up-
ward tilt,” Bosson said.

“Now I'm not a pathologist.
I'm a lawyer, and I'm not very
smart. But I would think that if
it had traveled level it would
have come out somewhere in
the nose area.

“The bullet came out at the

hairline, with a lot more thana
‘slight upward tilt.’ This is con-
sistent with what we've always
said, that the shot was fired
from a lower level while the
victim was up on his porch.”
Larry Carpenter of North
Little Rock, Malak’s attorney,
said Bosson’s office has not
asked his client for any evi-
dence and that any review
must be only of reports. --
“There are lab slides and

_ other evidence, but nobody’s

asked Dr. Malak for them,”
Carpenter said. “We read in
the papers a week ago that Mr.
Bosson was going to ask for a
review, but no one’s contacted
Dr. Malak for anything.”

eview

to rip’ Malak’s murder
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_ atits next meeting on June 16.

. asked to resign by Jim Clark,

[ S

over Malak‘

BY ROD LORENZEN
Special to the Democrat /

The state's controvers:al .
medical examiner, Dr. Fahmy
Malak, soon e Prosecutor ex-
may be re- pects review to
-placed ~ un- contradlct Malak
less he re- testimony In mur-
signs first — a dercase. 8A
source close to the state Crime
Laboratory Board told the Ar-
kansas Democrat. .

As of June 6, new legislation
will give control of the medical
examiner’s omce to the eight:
member board.”

The source said the board is
likely to take action on Malak

Malak,
the job,

in his 13th year at
already has been

Malak's boss and executive di-
rector of the Crime Labora-
tory. Clark said recently that
he would fire Malak if disputes
over autopsy rulings continue
to disrupt daily operatlons at

the agency. St -

As medical examiner, Malak -
is responsible for deciding the
cause and manner of suspi-
cious deaths in Arkansas. His
office handles 600 to 700 autop-
-sies each year.

Malak's current assistant,
Dr.. Violette Hnilica, has re-
signed to accept a teaching po- .
sition in Tennessee and will
leave at the end of the month.

Other sources who have fol-
lowed recent developments in

—“the examiner’s office say that
~ Malak has lost credibility and
1 that Clark, as well as the gover- -
i nor's office, are eager for him .
\ to leave. -

. “He's out of here,” a legisla-.

v tive aide at the state Capitol

i ‘declared Wednesday. “The

' word is that the govcrnor s’
y tired of him.”

. However, another source,
_citing the workload in the ex-
aminer’s. office, said: “I'm not

+ sure it's wise to move (Malak)

' out right now. We need to try to

+ have an interim period first.”

‘Source says

®. sword hangé

1" Until recently, Clark and

l the state have defended Malak

through several controversial

: autopsy decisions. In the latest

! incident, a murder case in Hot

y Springs was dismissed
{ Narch after Malak testified.

) " An angry prosecutor later

" claimed that Malak’s testimony

'.about a gunshot wolnd con-

last

- flicted with his autopsy report. -

! _ In a subsequent inquiry into
. i the incident, Clark defended
; Malak. Two weeks later, how-
¢ver, Clark told a newspaper
' reporter that he was tired of
! the controversy surrounding
' the medical examiner’s office
i and had asked Malak to find
: another job in order to avoid
' being fired.
, - While Clark cleared Malak
' of any irregularities in the in-
! ¢ident at Hot Springs, his re-
| port to Gov. Bill Clinton con-
i tained information that was
{ misrepresented and also
; failed to include a second
opinion of Malak’s autopsy
! finding by a doctor trained in
| forensic medicine — the study
! of non-natural death.
!
!

.Articles, not books

nor, Clark listed the titles of
three books dealing with
gunshot wounds that he
! claimed to have read in order
y to help him assess Malak's au-
i topsy finding. When ques-
]

tioned later, Clark said that he
had read “three or four arti-
cles,” not books.

Clark, a former sheriff who
was appointed by Clinton, is
+ not trained as a criminal in-
i vestigator, yet he has main-
r tained that he is qualified to

evaluate Malak’s work.

In his report to the gover-

- Clark also lacks the author- .

! ity to fire Malak. Until re-
i cently, the Medical Examiner
! Commission had that authority
¢

but met only three times in the

, bast twelve years.
Senate Bill 103 from the last,
! legislative session abolishes
¢ the commission and gives its
'- -authority to the Crime Labora-
tory Board. Dr. Malicolm
Moore, a Little Rock urologist,
resigned recently as chairman
of the board.
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\ Purpose unclear. 1}"

The exact purpose of the‘
"bill, however, apparently;
wasnt made clear, even to'
some legislators. .
:* “I'm going to guess it was to
~'get rid of Malak,” said Sen.’
.'Stanley Russ of Conway, vice
chalrman of the Senate State °
\Agenmes and Governmental
- Affairs Committee. However,: '
" Sen. Wayne Dowd of Texar- !
_kana, committee chairman, of-

fered a dtiverent explanation: Ce

“periddically, we get a com--
mittee together to look at those ~
boards that aren’t fungtioning.
The .boards have to come up
before the commlttee and JllS-
tify their existence.”

Dowd, a Texarkana lawyer,
said he didn't feel the new leg- -
islation was targeted at Malak.

“I tried a couple of criminal
cases where he testified. I
don’t think he was untruthful
but he definitely tailored the
cases for the prosecutlion.”

Accused of lying

Although Malak has never
been formally charged or
reprimanded by the state, he:
has been accused of lying
while under oath, tampering
with evidence and tailoring
testimony for the prosecution.

Mike Gauldin, a spokesman
for Gov. Clinton's office, said
that until 1988, there was con- :
fusion about who had the au-!
thority to hire and fire thg,
state medical examiner. ..

. “Everybody here thought
that (the medical exammersf
office) was part of the Depart-~
ment of Public Safety.” .J

A reporter for the Arkansas;
Democret uncovered 10-year-:
old legislation showing thatj
-the Medical Examiner Com-?

. mission was responsxble for -
Malak. PN

e
'

1988 review. .

In 1988, the board met for
~ the first time in more than 10
years to review Malak’s per-
formance in the face of mount- .
. ing public criticism. The com-
- mission decided it did not
have sufficient evidence to re-
lieve Malak of his duties.

. 'ff‘
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The commission chairman, -

~ Dr. Joycelyn Elders, director

of the state Health Depart-
ment, later told the press that
the members didn't have the
skill to judge Malak, a com- -
plaint shared by at least one
former:'C¥lme Laboratory di-
rector. o

According to Gauldin, the

", new legislation should clarify

how the medical examiner is .
hired or fired.
“We thought we ought to

. clear everything out and recre-

ate (the panel) to erase any am-

. biguity about its authority,”

- Gauldin explained.

The new Crime Laboratory

" Board will have eight mem-
. -bers representing the active
. judiciary, the legal profession,
. sheriffs, chiefs of police, pro-

secuting attorneys and physi-

 cians, and a member-at-large.

One seat also will go to the
dean of the College of Medi-

- cine at the University of Ar-
. kansas for Medical Sciences -
" now Dr. I Dodd_Wilson.

Major topic

Wilson said he was in-
formed on recent develop-

ments in the examiner's office -

and. expects that the exam-
iner’s job will be a major topic
of discussion when the new

" board convenes June 16.

“I think it's a difficult job

t and I'm not sure it's optimally

structured for the person who
holds it,” Wilson said.

Cary Gaines, executive di-
- rector of the Arkansas Sheriffs
Association, believes that the
ongoing controversy around
‘Malak has undermined confi-

dence in the Crime Labora-

tory. .

-“Certainly, since he has

been so controversial,” Gaines .

said, “the board should be

mandated to evaluate every-

-thing that's going on in the
Crime Lab.” .

Gaines said that there had
been a loss of confidence in
the examiner's office among
Arkansas sheriffs, who have
voiced suport for Malak in the

* past.

o

“Too cautious’

“Because ' of this .adverse
publicity, it's been difficult to
get Mr. Malak to make a deci-
sion” on autopsy findings,
Gaines said. ‘“The sheriffs
need straight, logical informa-
tion. My perception from what
the sheriffs tell me is that he's
being too cautious.” -

Clark said recently that he
is developing a contingency
plan to handle autopsiés in the
event that Malak decides to va-
cate his position or is fired.

“I've talked. with the Med
Center (UAMS) to provide au-
topsy support,” Clark noted.
He also said he would ad-
vertise for additional help
through the College of Ameri-
can Pathology until a new
medical examiner is hired.

Dr. Aubry Hough, chief of
pathology at the University of
Arkansas for Medical Sci-
ences, said he hadn't talked
with Clark in regard to a con-
tingency plan but that his de-
partment would not be able to
help out with autopsies.

“We don’t have anyone who
is not committed to other du-
ties,” Hough explained.

Malak histery

Malak, 58, has been state
medical examiner since May of

1979. During that year, former-

Medical Examiner Dr. Stephen
Marx was under investigation
by Department- of Public
Safety Director Tommy Robin-
son for “burning internal or-
gans after the completion of
the autopsy and allowing field
agents to rule on the manner of
death in numerous cases.”
After Marx resigned, Crime
Laboratory Director Clay
White promoted Malak, who
was Marx's asistant, to the ex-
aminer’s job. White had hired
Malak the previous year as
deputy medical examiner.

Malak had come to Little

Rock from the examiner's off-
ice in Chicago, where he was
one of many assistants. A na-
tive of Egypt, Malak is a gradu-

ate of Cairo University of Sci-.

ence and Medicine.

- He came to the United
States in 1970 for an internship
and residency in anatomical
and clinical pathology at South
Bend, Ind., and later received
training in forensic pathology
during a fellowship with the

Allegheny County, Pa., coronrer .

at Pittsburgh. N
N
".

L0

= 7 On. his third try,

passed his certification test in

Malak

forensic medicine with the - =

American Board of Pathology -

in .1985. Malak had earned a_ ﬂ ’

primary certificate in ana-

- tomic pathology from the ABP

in 1982. While this certificate
recognizes a c¢rtain level of

competence, doctors who . g

aren't fully board-certified -

as Malak was not — generally  .-..

can’t get staff privileges at any
major hospitals.
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"Morning News

Malak may follow
old sports rule

Politics works a lot like sports. When
the people in the know start denying that
something is about to happen, it’s about
to happen. You know, the famous football
coach adamantly denies he's looking at
another job, right up to the moment he
announces he’s found this great new op-

_ portunity.

We suspect that rule can be applied to

" the political future of Dr. Fahgny Malak,
_the state’s controversial medical exam-

iner and second highest paid official
($106,000 a year).

A news report out of Little Rock last
week quoted Jim Clark, director of the
state Crime Laboratory, as saying he has
been urging Dr. Malak to find another
job, thereby avoiding his dismissal. “I

personally suggested to Dr. Malak that it.

might be time to look for other optigns.”
Clark was referring to a growing list of
complaints about Malak’s performance as
a medical examiner, both in the autopsy
room and the courtroom. The latest com-
" plaint came from prosecutors in Hot
Springs who contended Malak gave dif-
ferent testimony in a murder trial than
was reflected in his report.

Now Malak’s lawyer says he’s not leav- '

ing. “I don’t think he has any plgns to
look for another job. I think he's doing his
-job as medical examiner well.”" : :

i'+ Ig this the old sports rule taking shape?’

- MALVERN

Daily Record

Malak should take;; -
his boss’ advice . :

State Medical Examine}‘ Dr. Fahmy S

Malak has been shown the exit door, but - -
so far, there are no signs he is ready to. X
leave. -
State Crime Lab chief Jim Clark, Mal-
ak’s boss, says he told the state's top .-
medical examiner to hit the job-hunting
trail. Malak’s attorney, Larry Carpenter -
of North Little Rock, says his client isn’t .
scanning the “Help Wanted” ads. ’
Malak has been the center of a contro-
versial storm that has stalled over the
State Crime Lab for some time. Malak's
job performance has drawn criticism from
the relatives of victims and attorneys.
Rulings that have been challenged and
overturned, such as his 1987 ruling that
two Saline County teen-agers were acci-
dentally run over by a train while in a
drug-induced sleep, have severely dam-
aged his credibility. A Saline County
grand jury later determined the teens had
been murdered. The case remains un-
solved.. .
Malak’s testimony is often a critical peg
in a prosecutor’s case against a defendant.

e

The state and those on trial deserve a

reliable expert to provide forensic evi- -
dence in a consistent and credible man-
ner.

In Malak’s defense, the growing case-
load of autopsies that must be handled by
the medical examiner’s office every year
automatically creates an environment for .
error. Ignoring the problem of understaff- -
ing and overextended personnel won't.
make the problem go away even if Malak
resigns. )

- Dr. Malak shodld take his boss’ advice
and dust off his resume. -

MR
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Cases tumed
on testimony

of Malak -

BY ROD LORENZEN
Special Writer

On March 30, 1991, Ernest
Lemons, 21, unemployed -and
subject of a murder investiga--
tion, walked out of a Garland
County courtroom ready to
trade his prison outfit for
street clothes.

Lemons was a {free man. He
was also lucky.

Minutes before - after Dr.
Fahmy Malak, state medical
examiner, testified — the ¢tase
was dlsmlssed even though

- witnesses were prepared ‘to
say that Lemons had shot and
killed Gregory Stephens in

’August 1990 at a Hot Sprmgs

apartment building.

After the dismissal, Ruby
Stephens, the victim's mother,
found herself taking the court-
house elevator with Malak.
She was angry and hurt.
Within two months last sum-
mer, Stephens lost her grand-
mother mother and son. ..

She confronted Malak and
let him know what she thought

- about his testimony.

“I can’t tell you what I sald
to him," Stephens said. “But,
he Just smiled He's always

. smiling. On the stand, on. the

TV.

“I'm hoping 1 can be the one
who wipes that smile off ‘his
face.”

"Stephens has a lot of ques—
tions that she wants answered
about the death of her :son.
Prosecution witnesses were
-going to say that Gregory
Stephens had been shot from a
distance. While his autopsy re-
port makes no specific men-

e Continued from Page One
tion of it, Malak surprised the
) frosecutlon in court by saying
hat the shot was fired at point-
blank range.

.means he kept information
Cfrom the prosecution. And if
that’s Tight, then the prosecu-
tor didn’t do his job,” she said.
.'Stephens believes that her
bson s former glrlfnend also
,may have been involved in her
(son s death, but was not called
. to testify. She claims the pro-
“secutor’s office also failed to
}, keep her informed of develop-
' Ments in the case.
. “I'm going to get in touch
i w1th my attorney about how we

{ are going to go about having’

(my son’s) body exhumed,”
i Stephens said. “We’ll just go
! t‘rom there. I'll never have

_peace of mind until I find out
! "What happened to him.”

SIS Not unusual

L-That testimony from Malak
wasn't so unusual, however,
-.considering the mystery and
controversy that have
] shrouded him through his 13
| years in office. .
i Although he has never been
I formally charged or repri-
manded by .the state, Malak
l has been accused of lying
. while under oath, tampering
| with evidence and manufactur-
|

\

ing convictions for the prose-
cution. Malak also remains the
target of a citizen action group
it that believes he is incom-
. petent and wants him' removed
“from office.
The case at Hot Sprmgs is
“only the latest in a number of
incidents where Malak’s credi-
GJhility has been challenged in
recent years. As medical ex-
aminer, he is the sole author-
ity on deciding the causes and
manner of all suspicious
deaths that occur in Arkansas.

i Routinely supported

Although Malak has been
routinely supported by his
bosses — various directors -at

the state Crime Laboratory, in- .

See MALAK, Page 20A¢ cluding "current director Jim

|
Toply 5 7

Clark - his days in office now
.appear to be numbered.
*‘Shortly after defendmg
‘Malak’s testimony in the case
at Hot Springs, Clark told
Malak that he needed to find

~atiother job or risk being fired. *

“Even if he is right, that"

[ESPOTE

las I was under no
pre. _re from the governor to °
-getrid of him.” )
* Still, the news shocked -
some of Malak’s critics, who

-have thought of him as un-
touchable.

_ .“It(the state) has gone to the
wall for Malak,” said Spring-
dale attorney John Lisle. “This
looks lxke a complete about-
face

Llsle "a former state legisla-

tor, believes that one of his cli-
ents was falsely convicted of
murder in 1983 and later
accused Malak of tampering
with evidence in order to help
the prosecution. Former em-
ployees of the Crime Labora-
tory later amrmed Llsle s
assertion. g

Lisle and others beheve :
that Malak's removal is only .

the first step toward restoring
confidence in the Crime Labo-
ratory. Curiously enough,
Malak has been supported
through most of his career by
the Clinton administration, the
medical examiner’s board and
two job reviews. '

In the past three years, how-
ever, three of Malak's autopsy
findings have been over-
turned. In each case, he had
ruled that the deaths were not
homicides.

‘““‘Somewhere down the

line,” Clark said recently,
‘““‘enough is going to be
enough.”

Abuses in office O

However, crities claim that

the state’s longstandmg de-

- fense of Malak actually has al-
lowed alleged abuses to’ oc\ur
in the examiner's office.

“What in hell does it (the
state) consider enough?” asked
Linda Ives of Benton, who
heads a group called Victims
of Malak's Infuriating Testi-
mony (VOMIT). “How many
people will have to go through
what we did?”

Ives and her husband suc-
cessfully challenged Malak's
autopsy finding in the case of
their teen-age son Larry Kevin

_Ives and his friend Don Henry,
both of whom died August 23,
1987.

Malak first said the boys, -
who had been run over by a
train in a remote part of Saline
County, committed suicide.
Later, in his autopsy report, he
ruled their deaths accidental
and claimed that the two had
smoked marijuana and gone to
sleep on the railroad tracks.

. as mainly a personal e
Clark explained ¢




Lt Suerill ol Seminole
County, Okla., where the fam-
ily resided before moving to
Ward several months before
Terry's death, told investiga-
ors the Yearwoods were twice
nvestigated for child abuse by
Oklahoma authorities. but said
he believed abuse never was
substantiated.

A caseworker of the Arkan-
sas Department of Human Ser-
vices visited 'the family just
days before the death and
found a severe burn on Terry’s

foot. The Yearwoods claimed

the boy stuck his foot under
scalding tap water in the bath-
tub. A Beebe physician treated
the wound and told investiga-
tors the Yearwoods' explana-
tion was plausible.

The caseworker also re-
ported there was little food in
the house, even though Year-
wood was employed by a local

- manufacturing company. Ms.
Troutman said the children
frequently ate at her home.

C.P. Christian, the Year-
woods’ attorney, said criminal
charges form “sort of a sliding
scale” rather than having
black-and-white definitions.

Yearwood received a 12-
year sentence when the maxi-
mum for second-degree mur-

-der was 20 years, Christian
said. The maximum for penalty
for manslaughter, on a first of-
fense, is 10 years.

Christian said had the case
gone to trial, Mrs. Yearwood
almost certainly would have
been acquitted, but Yearwood
might have been found guilty
as charged - first-degree mur-
der -~ and sentenced to the
maximum of 40 years-in prison.

“That jury's full of mamas
and papas,” said Christian.
“The fact is, a young haoy is
dead and the father said he hit
gixﬁ and this is Lonoke Couniy,"

r "”

Westbrook and Mrs. Year-
wood said they have been in

contact with another attorney, '

who will attempt.to reopen the
case “for $1,000 up front.”
Mrs. Yearwood, who warks
at a pizza parlor, said raising
“money would be a pruh-

n.

“If the Yearwoods had the
money to pursue it, I don't
'ghgnk (Yearwood) would be in
jail now,” Westbrook said.
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Autopsms Come mto Conﬂlct

on how death came to boy

© 1987 Arkansas Democrat

BY ROGER HEDGES
Democrat Staff Writer »-

Barring some unforeseen
development, Claude Year-
wood Jr. and his wife, Deneen,
are likely to remain the only
people to know exactly how
their 2-year-old son died Aug.
23, 1986, in a mobile home in
Ward (Lonoke County).

Two autopsies and a half-
dozen other examinations of
body tissues resulted in con-
ﬂicting reports and conclu-
sions about the ‘cause of Terry
Yearwood’s death.

.Considering the nature of
the two autopsy findings, the
president of the National As-
sociation of Medical Examin-
ers told the Arkansas Democrat,
a disagreement among .the
pathologxsts was not surpris-
ing.

Dr. Fahmy Malak. Arkansas
medical examiner, ruled the
case a homicide by forced
drowning.

Malak, in his autopsy report
issued two days after the
death, stated the boy's clothes
were wet and his lungs full of
frothy fluid.

That same day, first-degree
murder charges were filed
against the Yearwoods. - Six
months later, Yearwood
pleaded guilty to second-de-
gree murder and the charge
against Mrs. Yearwood was
dropped.

Although Yearwood stated’

he hit Terry in the chest or ab-
domen and the boy never re-
gained consciousness, Malak
did not report any bruise that
could have resulted from the
blow.

“ Three days after Malak exa-
mined Terry's body, a private
autopsy was performed at the
request of the Yearwoods by
Dr. Lee F. Beamer of Mau-
melle.-It indicated the boy did
not drown. . i

Beamer, also a forensic
pathologist, found that Terry

was suffering from myocar-!

ditis, an inflammation of the
“muscular wall of the heart.

See AUTOPSY, Page 4B

Autopsy o
0_,Cont|nued from Page 38 '

i Inaletler to the Yearwoods'
attorney, C.,P. Christian of
Jacksonville,. Beamer stated
the death- could have been
caused by a cardiac arrhyth-
mia, or excessive fluttering of
the heart due to the myocar-
dntxs

Malak stated in his report
-that “no .myocarditis is pres-
ent.” .
' Malak rec-ently said Beamer
co.uld not make a valid deter-
mination -about drowning be--
cause the condition of the res-
piratory system would have
been altered by the first au-
topsy.

Beanier has dlsagreed with .

A number.. of Malak’s autopsy

findings since Malak fired
Beamer from the state medical
examiner's office in 1985.

Their conflicting opinions
on what caused the death of
Kevin Appleyard, a mentally
handicapped man who died
Feb. 18, 1986, while restrained
by four attendants at the Ben- -
ton Services Center, drew
media attenfion in August
1986.

As associate state medical -

examiner, Beamer had the au- :

thority to perform official au:
topsies without supervision.
The official reason for his fir-
- ing was. unsatxsfactory‘ per- .
formance. . L
- Beamer, who now has a gen-
eral medlcal practxce in Hot
Springs Village |(Garland
County), filed a federal lawsuit
against Malak and. his boss,

- state Crime Laboratory Direc-

tor Jim Clark, allegjng the fir-

ing violated Bear{xers . eivil
rights.

“Beamer also sued Malak for

slander in Pulaski County Cir-

terclaim, alleging Beamer had
slandered Malak. Bdth the fed-
_eral and c1rcu1t suxts are pend-
ing.

¢ l
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Faced with Beamer's find-
ings in the ‘Yearwood case,
Prosecuting - Attorney lel
Feland of Cabot on. Feb. 16
asked another pathblogist, Dr.
Douglas E. Young of Little
Rock, to examine the two au-.
topsy reports and some micros-

" copic slides containing sam.

ples from Terry's boldy. )

“Young reported Feb. 19 that, -
he found evidence of myocar-..
ditis, ..again contradicting‘
Malak's finding.

Furthermore, Young statad _
he found evidence of degener- ~
ation in nerve cells of the
brain indicating the boy did

_ not die “outright.” He stated

the condition appeared to in-
dicate the brain suffered from

a lack of oxygen for four to six

hours or more- while the boy

- was alive.

Feland, however, recently
told the Democrat that he
learned after receiving
Young’s report that Young had
been contacted by the Year-
wood family before agreemg to
study the case.

.Feland said he was con-
cerned about that contact and
asked Malak to obtain other -
opinions. Records show Malak

‘sent the tissue samples to the

- Armed Forces Institute of Pa- .
thology in Washington, D.C.,
which did not issue a report
until March 26 — weeks after
the case was closed.

The Armed Forces Instltute

report makes no mention of

myocarditis, but refers to dam-
aged heart tissue described as
similar to conditions found in

i child abuse-related deaths.

Malak said the report indi-
cates the inflammation was
caused by stress over a period
of time, not myocarditis.

"~ Feland's -file contained an-

. " other pathologist’s report on
. cuit Court. Malak filed a coun-

the case. Dr. Jorge F. Jimenez
of the University of Arkansas

for Medical Sciences at Little -
Rock examined heart tissue-

samples and found no-: “sxgmﬁ-

cant pathologic process” in-

volved. (Myocarditis would be .

classified as a pathologxcal

process.) .

% e s+ o



Malak ‘told the iDemo/Q)

that three other patholog
examined the tissues and all-
~agreed with him about the ab-

sence of “myocarditis. He
® would not divulge who those
other pathologists were, and
no record of their findings was
included in Feland's case
files. _

Differing reports are not un-
usual in tough cases, said Dr.
Donald Reay, president of the
National Association of Medi-
cal Examiners and the King
County, Wash., medlcal exam-
iner.

Reay, in a telephone mter—
view, said drowning and myo-
carditis both are difficult to
substantiate pathologically.

He said that. in order to
reach a conclusion in such
cases, a pathologist often re-
lies on reports fxled by investi-
gators. .

“You have to have an open
mind when you do an autopsy

. but you can’t ignore the in-
vestxgatxve findings,” said
Reay.

“Don’t expect uniformity of
opxmon among pathologlsts on.
atough case ”
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Rtate’s Crime Lab has improved,
say prosecutmg attorneys police

EDITOR’S NOTE The Arkansas
State Crime Laboratory was the
subject of @ December 1983 Ar-.
kansas Democrat investigation
that led to a request by Gov. Bill
Clinton for an independent
study of the lab’s operations.
This report examines the prog-
ress made by the lab since that
‘ime,

BY ROGER HEDGES
Democrat Staff Writer -

Four years ago, two memo-
randums circuiated at the Ar-
kansas State Crime Laboratory
called for an end to internal
dissension and mistakes. The
messages, issued by the fourth
man in four years to head the
{é virtually repeated memos
1ssued four years earlier by
the lab’s original director.

This year, as the lab cele- -

brates its 10th birthday, the
sixth director says efficiency
and morale have improved.

“What (fifth Director) Henry
Oliver brought and I think I
continued was a direction for
this department to go,” Jim
Clark, director, said.

A random survey of pro-
secuting attorneys and law en-
forcement officials around Ar-
kansas supported Clark's as-
sessment, although the
sampling revealed some gripes
about the length of time it
takes the lab to complete re-
ports on certain types of evx-
dence.

The delays without excep-
tion were attributed to the
lab’s soaring caseload rather
than any deficiency in person-
nel quality. And most of the of-

ficials said the delays, which .

can slow the wheels of justice

but more often cause stress:

smong the families of victims,
In't nearly as bad as they
uled to be.

Clark joined the lab in July
1984 as assistant director
shortly after Gov. Bill Clinton_
appointed Oliver, a former FBI

agent and Fort Smith police
chief, to the directorship.

According to State Crime
Lab Board members Michael
Walden, a deputy prosecuting
attorney in Jonesboro, and
John D. Morgan, El Dorado
chief of police, Oliver was re-
sponsxble for a great forward
leap in the lab’s capabilities
and Clark has continued that
momentum.

That was accomplished by
molding the various sections

* into one working unit and

using staggered work hours to

improve access to equipment,

Oliver said.

The 1979 and 1983 memos
circulated at the lab, issued
respectively by then-Directors

_Clay White and Dr. Gordon

Holt, cited a lack of interde-
partmental = communications
and problems in ev1dence pro-
cessing.

Those issues were explored
in a December 1983 Arkansas
Democrat investigative series.
Incidents described included
two cases |of men falsely
accused of murder and rape in
part due to mistakes or ommis-

. sions by the crime lab.

Other occurrences noted in
the series included the acci-
dental incineration of a slain
infant's body by a lab morgue
attendant. the disappearance
of evidence in the lab, the al-
teration of drug and alcohol-
level findings in some death
cases, political pressure from
state officials, personality
clashes between high-ranking
lab employees, and unex-
plained delays in processing
evidence. .

Clark said, “I think proba-
bly the newspaper articles ...

Clark, previously an admin-
istrator .at the Arkansas State
Police headquarters located in
the same building as the crime
lab, was named director when
Oliver retired in July 1985.

Louis B. Jones Jr., a West
Memphis attorney who re-
cently resigned after serving
on the Board for nine years,
said Oliver and Clark achieved
an “esprit de corps” -that was
previously lackmg among lab
personnel.

Echoing Jones’ comment,
Clark said that prior to
Oliver’s appointment, the lab’s
11 sections and approximately
60 employees had little sense
of direction and the lab was
not performing its mission of
providing fair analysis of evi-
dence in a timely manner.

Oliver attributed the aim-
lessness to the location, scat-
tered around Little Rock, of in-
dividual lab sections before
the crime lab and Arkansas
State Police headquarters
moved into a new building in
west Little Rock in 1981.

Oliver, now director of the
Arkansas Transportation
Safety Agency, said his biggest
success with the crime lab was
reducing a three-year backlog
of cases to just three weeks,
despite a 22 percent caseload
increase during the -year he
was director.

were accurate to a point.” i
He said any evidence losses --

probably occurred prior to or: ~-' }

during the lab’s 1981 consoll-

daton at its present location. -

e

L

Many of the other miscues*:r

- described in the series, such .

as a suicide drowning cause of’-
death finding when a bullet.
hole was later found in the

body of a young woman, were '’

handled by employees no-
longer with the lab.

-
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. of the Democrat series, sourcesar -

_lems

In the concludmg segment

BN

including former lab directors, &'~

administrators, employees and
others familiar with the prob-
unanimously recom-
mended the following:

¢ An independent study of .
the lab by forensic experts.

® An end to political inter-
ference in lab operations, in-
cluding requests for favors
from State Crime Lab Board
members, prosecutors or other’
state officials.

e Separation of the Medical
Examiner's office from the rest
of the lab as is the case in most
states. The office, the lab’s
largest section, has been con-
troversial in part due to con-
flicting statutes dealing with
the role of county coroners in
death investigations. .

e Appointment of a direc-
tor knowledgeable in both fo-
rensic science and personnel
management.

e A sufficient budget to
allow staff additions to ease
the growing caseload.

Less than three weeks after
_the series concluded, Gov. Bill
Clinton’s office contacted Dr.
Ralph Turner, a retired foren-
sic science professor at the
University of Michigan School
of Criminal Justice. Turner
agreed to assemble a small
team to perform an independ-
ent study of the Arkansas
crime lab that was made in No-
vember 1984.

Oliver said that although‘

the team’s report, issued m’g‘
January 1985, was useful be-'

cause of the long-range gogls
suggested, it made no major
revelations. In fact, the former
director said the out-of-state
visitors were impressed with .

The report agreed with
‘some of the conclusions pub-
. lished in the Democrat series
* but differed on the major point
. of a separate medical exam-
+ iner’s office.

“The present organizational

° structure appears to be very

- workable and satisfactory,”
the team stated.

Some of the study recom-
mendations have not been
adopted. The report stated it

" would be ideal to have a foren-

sic scientist as assistant direc-’
tor, particularly if the direc-
torship was considered to be
an administrative post.

)
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None of the six lab directors-

has been a forensic scientist.

- The assistant directorship has
- been vacant since Clark was
promoted to director more
than two years ago.

The team also recom-
mended the purchase of ap-
proximately $400,000 in new
lab equipment. Clark said only
about $125,000 in equipment

has been purchased since the -

report was issued.

State budgetary woes have
hampered the lab’s efforts to
keep up with. a burgeoning
case load.

Lab expenditures. in the
1986-87 state fiscal year totaled
$2,065,364, but funding for the
current year is expected . to
total only $2,041,364 — lower if
.the state makes any midyear
cuts.

The 1986-87 spending was

» lessthan 1 percent higher than
the prevxous year despite a 12
.. percent increase in cases han-
dled by the lab.

Personnel costs are ex-

: pected to account for approxi-

mately $1,676,000 of this year's
spending.

Clark said the lab, to keep
up with the increasing case-
load, needs to hire two more
drug chemists, a fingerprint
examiner, a toxxcologlst and a
photographer.

Even if the lab had money to
hire more technicians, Clark
said he would not know where

"to put them in the already
overcrowded facilities. The
lab pays $176,000 in rent and

< utilities to the State Building

Services agency.

Last year, Clark proposed a
$900,000 annex building near
the lab but funding could not
be obtained. One function of
the new building would be a
morgue for decomposed bod-
ies, since unpleasant odors are
circulated thoughout the lab
and state police building from

the decomposed body morgue -

now used.

The lab also spends about
$110,000 per year for examina-
tion or analysis kits and sup-
plies, said Clark. That means
there is little money left for
new equipment.

Continuing education is an-
other area that suffers. Clark
said the lab previously

budgeted $9,100 for traveling -

and attendance at conferences
and seminars, but that was re-
duced to $5,600 this year.

(I',
‘(...) “You have to keep these

people trained,” Clark said.
“This is a science and it seems
to change every 15 minutes or
so. A defense attorney knows
where the library is. All he has
to do is cast that one doubt in
one juror’s mind.”

" The issue of political influ-
ence raised in the newspaper
series was not thoroughly ad-
dressed in the independent
study. Former lab Directors
White, now the Garlind County
sheriff, and Steve Nawojczyk,
currently Pulaski County coro-
ner, both were quoted in the
series as saying state officials
occasionally sought favors
such as expediting a particular
analysis.

Clark and Oliver both said
they never experienced such
pressure. Clark said that if a
request is outside the lab’s
mission or policy, “I'm not
going to do it, whether it be

" Senator So and So or some

black family on Granite Moun-

' tain.”

White and Nawojczyk both
said in recent interviews that
they didn’t see how the politi-
cal pressure could have disap-
peared since the system is es-

sentially unchanged.

Nawojeczyk said that at the
time he was director, he would
have felt obliged to say “no” if
asked about the existence of
political pressure.

Some of the people who
might apply pressure could be
the same individuals that the
director must go before to
plead his case for higher fund-
ing, said Nawojczyk.

Another criticism leveled at
the lab is the lack of certifica-
tion by the American Society
of Crime Lab Directors. A 1981
attempt to obtain that recogni-
tion was aborted.

Clark said he believes the
lab now meets the require-
ments and he plans to seek
certification in the near fu-
ture.
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Crime lab

shows bias,

lawyers say

Coroners upset by
lack of autopsies

BY ROGER HEDGES
Democrat Staft Writer

Two of the most persistent
complaints about the Arkansas
State. Crime Laboratory have
been that lab personnel are
more inclined to help the pros-
ecution than the accused and
that the state Medical Exam-

iner’s office should perform

more autopsies. .

Defense attorneys are gen-
erally the ones to voice the for-
mer criticism; county coroners
the latter.

In a December 1983 Arkan-

sas Democrat investigative se- -

ries which explored problems-

at the crime lab, two cases -

were examined in which men
were falsely accused of mur-
der and rape due in part to
mistakes or omissions by lab
personnel.

Little Rock attorney Gene :

Worsham, the defense attorney
in one of those cases, said-that

although the lab’s perform-

ance has been ‘“considerably
upgraded” in recent years, he
believes the facility’s employ-
ees still consider themselves
to be a part of law enforce-
ment.

‘Slanted testimony’

Attorney Paul Petty of
Searcy,- who represented the
other falsely accused man,
said, “They’re slanted in their

testimony. They're state em-

ployees and they help the
state’s attorneys.”

Another lawyer with broad

experience in defending per- .

sons accused of homicide is Q.
Byrum Hurst Jr. of Hot
Springs, who says he has wit-

nessed a bias toward the pros-

ecution on the part of certain
lab employees.

Hurst said lab officials
sometimes fail to relate evi-
dence that helps the defense
or downplay the significance
of such evidence. cow

Lab employees should en-
lighten a defense attorney just
as they “whisper in the ear” of
prosecutors, Hurst said.

y' Q Some are helpful,
"“'He explained it seems to de-

pend on which section of the

- erime lab is involved. “Some of
them have been very helpful,”
he said, citing the state Medi-
cal Examiner’s office in partic-
ular.

Hurst said he frequently re-
tains private experts to evalu-
ate crime lab findings to deter-
mine if some unmentioned fact
would help a client.

Private experts often charge
fees that a defendant cannot
afford, he added.

Jim Clark, crime lab direc-
tor, denies there is any signifi-

* cant bias toward the prosecu-

tion, although he acknowl-
edged he has had to remind his
employees that they must be
neutral.
For example, he said lab
employees sometimes call law
.‘enforcement agencies — the
only source from. which evi-
dence is accepted - and ask
that more evidence be sent in
for evaluation. R
Clark said he wasn't sure
that was proper since the lab
is supposed to give an impar-
tial evaluation of what was
presented.
Former lab Director Steve
Nawojczyk, now the Pulaski

County Coroner, said he re-~

called overhearing a lab tech-
nician asking a law enforce-
ment officer, “What are we
looking for here?”

Nawojczyk said he “chewed
out” the lab technician be-
cause that question was “back-
wards” in relation to lab pol-
icy.

Some lab employees are for-
mer law enforcement officers,
but Clark said only three out of
his nine primary supervisors
have that background.

-Arkansas law mandates that
prosecuting attorneys must
make crime lab results avail-
able to defense attorneys, who
may seek a court order for the
data if not accommodated.

Frequently subpoenaed

Clark said lab personnel
frequently are subpoenaed by
defense attoneys who feel tes-
timony concerning lab results
will help their clients.

Concerning the autopsies,
Greene County Coroner Dick
Pace said there are more than
2,000 deaths each year in Ar-
kansas that are unexplained

_ but the bodies are not eligible

for autopsy by the state Medi-
cal Examiner’s office due to
crime lab policy.

g““ president of the Ar-
D i ) Coroners Association,
S that in addition to heavy
emotional impact, the differ-
ence between rulings of homi-
cide, suicide and accidental or
natural death can mean tt_ans of
thousands of dollars in insur-
ance benefits for surviving
family members.

The state Medical Exam-
iner's office, the largest sec-
tion of the crime lab, performs
500 to 600 autopsies per year.

Dr. Fahmy Malak, the state
medical examiner, referred all
policy questions to Clark.

Needs more funds

Clark said that without sig-
nificant. budget increases,
more autopsies cannot be per-
formed. The lab will not per-
form an autopsy, as opposed to

- a toxicity test for alcohol or
other substances, unless there
is a reasonable suspicion that
a crime was linked to the
death, Clark said. ;

County coroners can re-
quest an autopsy at any time,
but since the crime lab was or-
ganized 10 years ago, the lab
director has claimed the final
decision. v )

" Arkansas statutes conflict
on that point and the issue is
being studied by the state At-
torney General's Task Force
on Death Scene Investigations,
said state Rep. Bob Fairchild
of Fayetteville, co-chairman of
the group formed earlier this
ear.

Y -Many families cannot_affox:d
the $1,000 or more required in
advance by private patholo-
gists for an autopsy, said Pace.

Nawojczyk said coroners
are faced with tasks like tell-
ing parents that they wﬂl

- never know why their chx[d

died unless they pay for a pri-
vate autopsy.
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‘Harmon admits threatening

wife, police report says

_BY RODNEY BOWERS
Democrat—anetta Benton Bureau
BENTON - —  Police Chlef
Rick Elmendorf said officers

. want-to talk to Prosecuting At-

torney Dan - Harmon's es-

tranged wife before acting on

her assault complaint, despite
Harmon'’s alleged admission of
grabbing her and puttmg a'gun

- to her head. -

i . “We don’t know what we re
going to do until we get with
Mrs. Harmon an,d. see what

she’s going to do,” Elmendorf :

said Tuesday.

Holly Harmon, 26, filed an _
assault complamt Frxday, say-

ing Harmon, 50, came to her
apartment about 8 a.m. that day
and “told her he was going to
kill her.”

She also said that he struck
her “with his hands and feet.”

‘The officer who took the
complaint noted that Holly
Harmon had a “large” bump on
her head, redness and bruises

-

on her neck, and a scraped el-

bow.

He adv1sed her to stay w1th
friends or relatives until the
department could ask that a
special prosecutor be appoint-
ed to review the complaint.

Monday, officers found Har- .

mon, his estranged wife and
some of her relatives in a con-
venience 'store parking lot and
accompanied them to Har-
mon’s apartment, where one of
the relatives asked Harmon if

he had held a gun to Holly Har-
mon’s head.

© “At this point, Harmon
replied: ‘Do you want to know

- why? Because she made a ..

drug run ... to Texas,’ ” an of-
ficer, Scott Tripp, wrote in his
report.

Tripp also noted that a rel-
ative asked Harmon about Hol-
ly Harmon’s bruises, and
ﬁhether Harmon had beaten

er
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Harmon
® Continued from Pag.e 1B

“Harmon replied that he
had grabbed her (Holly Har-

mon) to keep her from leaving .

and killing herself,” Tripp said
in his report.

Asked why the officers
hadn’'t arrested Harmon after
his alleged admission, Eimen-
dorf said, “We didn’t have a
warrant.” :

Warrants are issued by
judges, generally at the re-
quest of the prosecuting attor-
ney’s office.

Asked if officers would have
arrested anyone else under
similar circumstances, Elmen-
dorf said, “More than likely.”

But, he said, “Until which
time we get ahold of Mrs. Har-
mon, we’re not going to take
any action.”

Elmendorf also said he .

hadn’t requested that a special
prosecutor be appointed to the
case. ' _

Harmon, the prosecutor for
Saline, Hot Spring and Grant
counties, wasn’t in his office at
4 p.m. Tuesday and couldn’t be
reached for comment. He de-
clined to comment Friday
when asked about Holly Har-
mon’s complaint. -

Efforts. to reach Holly Har-
mon and her attorney, Joe K.
Hardin of Benton, also failed
Tuesday.

Mayor Mitch McDonald,
‘called to comment on the Po-
lice Department’s. handling of

R A R T

the case, dxdn’t retum tele-
phone calls Tuesday.-

Sources told the Arkansas
Democrat-Gazette that Holly.

Harmon had filed several po-

_lice reports,” but periodic

checks didn’t uncover any un-
til Friday's report.
Sources also said Holly Har-

mon had filed 14 complaints

since Oct. 20, 1994, the day Har-
mon filed for divorce.. ..

Twelve complaints turned
up Tuesday in a stack provid-
ed to the media, including one
predating the couple’s sepa-
ration and one filed by Har-
mon.

The complamts which dated
from Oct. 1, ranged from assault
to death threats, breaking or
entering, theft and threatening
to burn down Holly Harmon's
apartment.

One of the reports, dated

"Dec. 6, said Harmon had

locked himself inside Holly
Harmon’s apartment and re-
fused a police officer’s request
to come out. He allegedly told

the officer: “Fff* you and frex

her, too.”

The officer leﬂ: after Harmon '
reportedly promised not’ to .

burn the apartment or scare
other residents.

Harmon filed an automobile
theft report ‘against his es-

tranged wife, whom he marrled :

Dec. 21, 1992

He sald in several of the re-
ports that Holly Harmon has
been suicidal, and gave officers

a copy of a su1c1de note she .

purportedly wrote. -

Cnta
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“cence, statements from: two.-key, "
witnesses appeared to exonerate
Deputy Prosecutor Richard Gar-’
rett of alleged’ 1nvolvement in
drug-trafficking’ R :
~~Testimony from Tony Mullms

. 25, of Faulkner Courity'and Cs
Samples, 30, -currently;.
inmate of the state! Department

of Correction, indicated neither .-

had ever met Garrett, but Had.
believed Garrett to be the man
seen with a Mexican man in"a
whxte Cadillac at Callaway s car
‘ots Mullins said drugs were'-

~ing: arguments were to be.given

..from:-the, prosecution and

: defense’. that Garrett was incor-

‘was declared, at:10:30 a.m:Clos-.

..when the trial resumed.at 12:30 -
p.m. Also expected to be pre-
sented then is a joint stipulation

ectly ientified as the man'seen.

t Callaway s car lot."™
,Callaway, 38, of Salme Coun-'
ty has been linked to'a federal
mvestxgatlon into Saline County
‘drug trafficking and the accom-
panying corruption of public offi-’
cials, according to internal cor-
respondence leaked from the

elivered to Callawayin, those ; 'U.S. attorney’s  office in thtle,

Rock iy o

Both Mulllns and Samples
reportedly. implicated Garrett in
those alleged dealings, dand Mul-

lins said he’once: overhear.d_Gar

retttell. Callaway ito‘ “do ‘some-

,Lhmga;bmxﬂhoseﬂs"n,,m‘t s

-Mid-Way#in: hiss: testumOny,v
Mullins: said -he hadn’t meant to -
say Richard::Garrett. had’;done
that, but had intended:to say-

Rlchard Winters.” However,
defense ' attorney: Ray Baxter
.read from:the transcript of Mul-
lins’. interview . with' Saline

County_Sheriff Larry Davis and

Jim Lovett, a former investiga-

tor for. the,.7th Judicial District -

Task Force, and that document
states Mullins 1dent1ﬁed the
man as Garrett. . .-

Recurnng testlmony in Calla-

way'’s trial refers to the Aug. 23,

1987, deaths of Kevin Ives 17,

and Don Henry, 16, whose'

bodies were struck by a train on
tracks near the: Shobe Road
crossing. No“one" has” been
charged with their deaths. -
Samples described a: mght he

Tony Mullins and Richard Win-*

ters were: wsxtmg at Callaway’s-
home. At "that time,” Samples -
said, Mullins began ‘talking:

about - -gambling houses he had_

robbed.

“Richard then made the state- .
ment that ‘Lha_ﬂs_&t}ﬁgg_gm;v

pared to when me and_that’"

other went to get those boys -

and take them rabbit- huntmg,”'
Samplessaid;

arrett and Prosecutor Dan
Harmon led the 1988 Saline
County grand jury investigation
that revealed the two boys died
as the result of foul play. Based
on tests conducted by an out-of-

stat,e forensic pathologist, the
grand jary reJected the state
medical- exammers acc1dental
ru’hng ..‘,-‘_' A

Callaway has prevxously been
comhcted of ‘a” federal ‘weapons
cha¥ge “connécted to the same’ .
-mmdent -that ‘led to his* bemgf
" charged with conspiracy to com-’

mit - aggravated robbery at a-

gamblmg operatlon run by Syl-
vama Peeks in Lonoke County.
~In testimony related to the
Lonok County robbery attempt,
th/Samples and Mullins said
Cal away outlined plans for that
nmdent ST
. Winters was k]lled in the rob-
bery attempt, and Samples was
apprehended a short distance
from the incident after fleeing
when he heard gunshots, accord-

See TRIAL, page 3

FBI/DOJ



Trial

Contmued from pagel.. - v

“ing to testxmony A thxrd partl-
cipant, identified only as a

short, stocky man named Wil-'

liam, also escaped. He threw
Samples a sawed-off shotgun
that: had : been . taken:'to the
scene, .then. dlsappeared Sam-

plesdaid.. ™ e

Samples testified that he

threw the gun down, but author-

ities later found it based on
information he fprovided. Sam-
ples was charged with
attempted aggravated robbery
the day following the incident. -

The sawed-off shotgun had
been purchased by Callaway
from Everett Vanderburg of Ale-
xander, according to Vander-
burg’s testimony today. The
purchase price was $15, he said.

_ ‘Vanderburg testified that Cal--
laway had previously called him

about buying the weapon, which
Callaway allegedly said was
needed by his stepbrother, Tony
Mullins, for protectlon agalnst
relatives.

In opemng remarks, Garrett

told the jury Wednesday the’

weapon had been purchased

prior to that from Finnis Cris-

well, who had been an employee
- of the car lot Callaway. operated

on Arkansas 5 at Arkansas 183. -

-In Mullins and Samples’ testi-
mony, -they said another shot-
gun-and a -pistol belonging to
Callaway were talso taken to
»Lonoke County.

*Mullins, who was granted
immunity from prosecution in

. exchange for his testimony, said

he ‘drové the “getaway vehicle
and parked near the trailer
where Peeks operated the dice
games. He testified that he
“took off” after heanng gunshots
at the scene,

- On Wednesday, jurors heard
a recorded conversation between
Callaway and Mullins. In that
conversation, which took place

-when Mullins was wearing a

body microphone, Callaway and
Mullins argued about Calla-

- way’s alleged involvement in the

PP R

Lonoke County robbery attempt

‘During that conversation, the
two men referred to the Ives-.
Henry case. Callaway . sald'
authorities were trying to 1mph-.
cate him in ‘the ‘murders and.
that he didn’t know anythmg
about what had happened to the;
teen-agers: He said’ he had,.
known'‘Don_ Henry for* about
_year, but made no ‘mention of
Kevin Ives. -

A witness in a federal drug
case regarding Paul Criswell,
Finnis Criswell’'s son, testlﬁed
that Criswell told her }}11e w}a;s
involved in the boys’ deaths. She!
said_Criswel]l, whom ‘she had:
previously dated, told her that:
~he, his father, Callaway and;
“another man who had since died:
had placed Ives and Henry on’

the railroad tracks. ;
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Former wife files police report,
says Harmon beat, threatened her

~ . -BY RODNEY BOWERS
. Democmt—Gazette Benton Bureau |
BENTON — Teresa Harmon,
‘31, the former wife of Prosecut-
ing Attorney Dan Harmon, has
filed a report with police claim-
ing he beat her Sunday evening
at her Benton home and threat-
ened to kill her if she reported
the attack. . .
. Laquada Turner of Benton, a
friend of Teresa Harmon, told
_investigating officer Bryant
Dorminey that she witnessed the
~ beating and that Dan Harmon
" also threatened her. :
-+, “Ms. Turner stated that she
,entered the house (about 5:30
p.m. Sunday) ... and saw Mr. Har-
.mon hitting and kxckmg Ms.
: _Harmon,” Dormmey Wrote in his

" report.

started yelling at Mr. Harmon to

stop hitting Ms. Harmon when

Mr.. Harmon

kill and beat
Ms. Turner
. also.”

The alleged
assaults came
nearly a
month after
Harmon, 50,
reportedly
beat and

Harmon

current w1fe, Holly Harmon, 26.
Teresa Harmon said in a
telephone - interview -Monday

‘that her former husband came -
to her house Sunday after she

“Ms. Turner said she.

-threatened to

threatened his

left a message on h1s answermg
machine. She said she told him
that she did not want their son

_to visit him.

She . said her. ‘son began
telling her that he did not want
to visit his father after recent in-
cidents between Harmon and
his current wife.

Teresa Harmon said she

wanted to file charges against

her former husband, but added,

+ “I'm afraid he’ll set me up and

I'll lose my kid. He has that kind
of power.”
“Dan said, ‘God knows your
problems. I can get custody ..
any day I want to.” ”

Teresa - Harmon was Dan
Harmons second wife. They .
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have a 7-year-old son and have
joint custody, with Teresa Har-
mon the primary -custodian.
Dan Harmon pays $600 a month
in child support.

Dan Harmon, in court Mon-
day at Malvem, did not return
telephone messages left at his
offices: He declined last month
to discuss Holly Harmon’s alle-
gations.

Dan Harmon most recently
filed for divorce Oct. 20, 1994,
citing “general indignities.” He
withdrew the divorce complaint

Jan. 10, but not before he and

Holly Harmon filed 12 police re-
ports that outlined a violent sep-
aration.

In one of the reports, Holly
Harmon said her husband beat

her and threatened to kill her -

Dec. 30, 1994. The investigating
officer said Holly Harmon had

a “large bump” on her head,
and bruises and redness on her
neck.

A police officer 'said Dan'

Harmon admitted the next day
that he put a gun to Holly Har-

mon’s head because she made “a’

‘drug run” to Texas. The officer
said Dan Harmon also admitted
he grabbed her because he
feared she would harm herself.

Police made no arrests in any
of the incidents, noting that nei-
ther Holly Harmon nor her hus-
band wanted to file charges.

A police official said a spe-
cial prosecutor would have to be
appointed should Holly Har-
mon wish to file charges. Crim-
inal warrants generally are
?_ought by the prosecutors of-
ice

('

Teresa Harmon ' said she

:.planned to ask for charges to be
‘filed against' her former hus-

band today, but she had some
doubt after Turner said she
changed her mind about seekmg
a criminal complaint. '

“She called me and said
there's no way she's going to,”
Teresa Harmon said. “Im Just
numb.”

Turner did not return a tele-
phone message left Monday: on
her answering machine.

Teresa Harmon said her ex-
husband’s abusiveness led to
their divorce. ’

Officials have said Dan Har-

.mon cannot be removed fromm of-

fice unless he is convicted of a
felony or a judicial complaint is
filed with and acted upon by the
state Supreme Court's Judicial
stc)plme and stablhty Com-
mission.

Dan Harmon is prosecuting
attorney for Saline, Grant and
Hot Spring counties. He also
heads a Saline County citizens’
group that is seeking funding to
create a shelter for abused chil-
dren and battered women. .

He served a one-year proba--
tionary sentence in 1993-94 on'a
federal misdemeanor conviction
for failure to file a 1988 tax return.
Last month, he filed for bank-
ruptcy .in federal court at Little
Rock, citing unpaid taxes as his
largest debts. Those records
showed he owed $126,383 and had

assets of $22,670.
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Conviction reversed
In ice-pick: ‘murder”
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BY JAKE SANDLIN ,
Democrat-Gazette Staff Writer: = -

The Arkansas Supreme Court
.of ~a woman charged with

with an ice pick.

The court ruled Monday that
the trial judge made a mistake
when he allowed testxmony by

alleged she once trled to k111
him with an ice pick. =~ .

The high court sent the case
back to Pulaski County Circuit
Court.

Diffee was found guilty of the
1992 murder of her mother,
Edith Durham, who was stabbed
22 times in her Little Rock
home. Diffee was sentenced to
40 years in prison. She claimed
-cha_found her mother’s body..

him with an ice pick in
1989. They dtvorced in
1991, -

couch in Durham’s living room.

' On appeal, Diffee argued that
testimony by her ex-husband,
Eddie Diffee, should .not have

rules of evidence. Eddie Diffee
testified that his ex-wife tried to

- 1989. They divorced in 1991.
asleep when he swiped and hit

something that fell from his
wife’s hand to the floor. He said

reversed the murder conviction®

Judy Diffee’'s husband, - who,

Eddie Diffee testified that -
his ex-wife tried to attack '

been allowed under the state’s

stabblng her mother to death

dressed in a nightgown, on a .

POV

attack him with an ice pick’ ;n '.

He testified that he was

the obJect cut three -of his

y ﬁngers and stuck his head. Judy’

Diffee, ranfrom the room
screanung, he said.:~ =75

' The ‘next mormng he found
an ice pick on the floor next to
the bed, he said. -

The court said “both acts
must . be. commltted ‘with the
same or strikingly. similar
methodology; ... and the method-
ology must be so unique that
both acts can be attributed to
one individual.” It decided that.
the Diffee case “fails both
requirements” for mtroducmg
evidence of an unrelated prior
act .to show a method of

‘ peratlon. o

Associate Justlces Robert L
Brown and Tom Glaze wrote
dissenting opinions in the 4-3
decision. Justlce’Donald Corbm
Jomed in the dlssents

Brown called the circum-

stances surrounding the Durham -

murder and the Eddie Diffee
"assault “strikingly similar.”

In another case, the court
affirmed the conviction of Farris
Eugene Coney for attempted
first-degree murder and escape.

Coney. was sentenced as 'a,

: habltual offender to 62 years in
prison and fined $25,000.
Coney argued that a Salme

allowed three pictures of the
victim, Deanna Goforth, to be
used as evidence, The state
sought to introduce five pictures
of Goforth, but the court
excluded two because .they
duplicated others.

. The Associated Press con-
tnbuted to this amcle

“——'—ﬂ

County court should not have -
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BY RODNEY BOWERS
Democrat-Gazette Benton Bureau i -

 BENTON ..—" Police - Chief
: Riek - Elmendorf said officers

tranged wife before acting on
her assault complaint, despite
Harmon’s alleged admission of
grabbing her and putting a gun
_to her head.... .. .
“We don’t know what we're
going to do until we get with

said Tuesday. ~ = :

Holly Harmon, 26, filed an
assault complaint Friday, say-
ing Harmon, 50, came to- her
apartment about 8 a.m. that day
and “told her he was going to
kill her.” :

She also said that-he struck
her “with his hands and feet.”

The officer who took the
complaint noted that Holly

S .
bg “l:er neck, and. a scraped el-
He advised her to st v with
] a
gnends or relatives unt}i’lwtlhtizl
epartment could ask that a
sgeclal Prosecutor be appoint-
ed to review the complaint.-
o qnday, officers found Har-
on, -his estranged wife ang
_ Some of her relatives in a con-
venience store parking lot and

accompanied them to Har-

?
mon’s apartment, where one of

the relatives asked Harmon if

" want to talk to Prosecuting At- -
'torney Dan: Harmon’s es-

Mrs. Harmon and see what .

she’s going to do,” Elm_exidorf .

Harmon had a “large” bump on .
her head, redness and bruises -

-Harmon admits threatening
wife, police report says

he had held a gun to Holly Har-
mon’s head. : , ‘
“At this point, Harmon
replied: ‘Do you want to know
why? Because she made-a ...
drug run ... to Texas, ” an of-
ficer, Scott Tripp, wrote in his
report. B .
Tripp also noted that a rel-
ative asked Harmon about Hol-
ly Harmon’s bruises, and
whether Harmon had beaten

her. -
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“Harmon replied that he

had grabbed her (Holly Har-,

mon) to keep her from leaving
and killing herself,” Tripp sald
in his report.’

Asked why - the ofﬁcers
hadn’t arrested Harmon after
his alleged admission, Elmen-

dorf said, “We didn’t have a

warrant.”

.. Warrants are - issued by.
judges, generally at the re-

quest of the prosecutmg attor-
ney’s office.

Asked if officers would have
arrested anyone else under
similar circumstances, Elmen-
dorf said, “More than likely.”

But, he said, “Until which
time we get ahold of Mrs. Har-
mon, we're not going to take
any action.”

Elmendorf also said he
hadn’t requested that a special
prosecutor be appomted to the
case.

Harmon, the prosecutor for
Saline, Hot Spring and Grant
counties, wasn’t in his office at
4 p.m. Tuesday and couldn’t be

reached for comment. He de-

clined to comment Friday

when asked about Holly Har~ :

mon'’s complaint.

Efforts. to reach Holly Har-
mon and her attorney, Joe K.
Hardin of Benton, also falled
Tuesday.

Mayor Mitch McDonald,
called to comment on the Po-
lice Department’s handling of

- the case, dldn’t retum tele—

" phone calls Tuesday.:is
Sources told the ArkansaS‘

Democrat-Gazette that . Holly

Harmon had filed several ‘po-

lice = reports, . but periodic
checks didn’t uncover any un-

til Friday’s report. -

Sources also said Holly Har-
mon had filed 14 complaints
since Oct. 20, 1994, the day Har-
mon filed for divorce..

Twelve complaints “turned
up Tuesday in a stack provid- -
ed to the media, including.one . -

predating the couple’s sepa-
ration and one filed by Har-
mon.

The complaints, which dated
from Oct. 1, ranged from assault
to death threats, breaking’ or
entering, theft and threatening
to burn down Holly Harmon's
apartment.

One of the reports, dated_
Dec. 6, said Harmon -had
locked himself inside Holly
Harmon’s apartment and re-
fused a police officer’s request
to come out. He allegedly told
the ofﬁcer I you and f“‘"
her, too.” )

The officer left after Harmon

reportedly promised ‘not* to -
burn the apartment or. scare .

other residents. - '

Harmon filed an automoblle
theft report 'against ‘his es-
tranged wife, whom he marrled
Dec. 21, 1992

He said in several of the re-
ports that Holly Harmon has
been suicidal, and gave officers
a copy of a 'suicide note she
purportedly wrpte




0

Synopﬂs of polloe reports on Harmon case

The fol/ow:ng is a synopsts of Benton
Police Department reports pertaining
fo Prosecuting Attorney Dan Harmon
. and his estranged wife, Holly:

M Oct. 1, 1994 — Holly Harmon re-

told police he did not harm her.

Il Nov. 6; 1994 — Harmon reported-
ly tried to force his estranged wife to
accompany him on a trip 17 days af-
ter he filed for dlvorce

W Nov. 7, 1994 — Holly Harmon re-
ported that Harmon removed a screen
and entered her apartment. Police
said she had a cut lip, .but did not
-know if Harmon or an unidentified girl-
friend struck Holly Harmon.

M 5:45 p.m. Dec. 6, 1994 — Holly
‘Harmon called 911 to report Harmon
breaking into her apartment. Police
said he jerked a telephone from the
‘wall and took a 9mm pistol from her
-purse while she hid in a closet. He
then reportedly pulled shades from a
window and cursed her. -’

M 8:59 p.m. Dec. 6, 1994 — Police

said Harmon called his estranged wife

and threatened to bum her apartment.

Officers found Harmon in the apart-

ment and he refused to come out,
" saying, “F*** you and f*** her, to0.”

W Thursday — Holly Harmon report-
ed that her estranged husband had
been in her apartment. Officers found

- her rooms “rashed,” credit cards and
photographs cut up, clothes scattered
and a telephone missing. . -

ported an argument with Harmon but

M 8:35 am. Friday — Harmon re-

ponedly came to Holly Harmons
apartment, assaulted her and threat-

ened to kill her. An officer noticed

Holly Harmon had a bump on her
head, redness and bruises on her

neck, and a scraped elbow. - ‘:. R

W 7:46 p.m. Friday — An officer ob-

served Harmon moving fumiture from -

estranged wife’s apartment :
W 10:21 p.m. Friday — Police re-

ceived a call at Dan Harmon’s apan- -

ment, where Holly Harmon had gone
to retrieve clothing. Harmon didn't al-
low her inside, and an officer advised
her to seek legal assistance.’. .

W 12:39 p.m. Saturday"— Harmon
flagged down an officer outside his
sister-in-law's house, saying he had

arranged for Holly Harmon'to be com- -

mitted because of suicidal tendencies.
Holly Harmon's sister, who told police

Dan Harmon had come to her house °

looking for Holly Harmon, said she
had not noticed her sister having any
suicidal tendencies.

.l 3:50 p.m. Saturday — Harmon re-

ported that Holly Harmon stole his
car. He later told police she had re-

tumed and did not want to pursue the y

matter

W 5:31 pm. Saturday — Harmon al-
legedly admitted in front of police offi-
cers that he grabbed Holly Harmon to
prevent her from killing herself and
that he put a gun to her head because
she had made “a drug run” to Texas.
Dan Harmon later denied having a
gun and produced a suicide note pur-
portedly written by Holly Harmon. ..
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i ..Collins, 26, who was found shot -
to death Jan 22 in a wooded-'

Investlgatlon denied
in Benton man’s death

-From staff and wire reports
PRESCOTT — Prosecutlng

- Attorney Brent Haltom has
. refused the coroner’s request’

for a grand jury investigation
into 12 deaths in Nevada

County over the past five -

years, including that of a
Benton resident. : ,

. Coroner Freddie Goodwin
made the request through a
petition containing the signa-
tures of almost 1 000 county

. residents.

Haltom announced his dec1-

‘sion Tuesday during a news

conference attended by friends
and relatives of at least three
people listed in Goodwin’s peti-

' tion.

One of those listed in the
petltmn was Gregory Allen

area near Rosston. -
Goodwin started his petltlon
drive in December. He said he

. was workmg on behalf of sever-

. cases involved apparent sui-

- Springs because the two were - |

‘specified by the state’s speedy -

e

al famlhes who questxoned the
manner in which ofﬁclals sa1d
their loved ones died.  «+ "¢ :
“These faxmhes are stlll not
satisfied,” Goodwin said of
Haltom’s decision Tuesday. -
Haltom said he could not*
find any new evidence that
would Justlfy a grand jury’ [:
investigation in 10 of the 12
cases, some of which date back -
to 1989. Eight of the 10 closed |

cides or accidental deaths:
Collins’ case was ruled a
homicide, but authorltles
dropped murder charges’
against Joseph Scott Farmer, : [
29, formerly of Alexander, and |
Scott Walter Lynn, 34, of Hot -

not tried during the time frame.;

trial ' law,  according-:to#
Prosecutor Dan Harmon of
Benton :

In a hearmg last year,
' See NEVADA page7 :
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defense attoneys for Farmer
and Lynn produced evidence

thatiformal. oharg'es'rWez:eaﬁledwasta s Crintedsats
wherl‘i'.ithé% ‘werérrested ‘a' < g {n *CTRPIEA
short time after Collins’ body

was found.

Witnesses said Farmer and
Lynn told them they took
Collins from Benton to Nevada

County for a third mdwldual to.

Goodwin;- authorltles lacked

evidence to‘support criminal’

charges, Haltom said. -« ! "

The other two' cases remaur~ '
open and are being ‘investigat- -

ed as a double homicide,
Haltom said. They involve the
May 16, 1992, shooting deaths
of Jeff Lewrs 22,

Clark, 21, -,
Haltom B
months revie

cases. He sai ‘h%

N T

- she pleaded 'I‘uesday”

A“:Donme Wllhams 36 ’both ‘0
’fPrescott ‘died June 19, 1989.

xammed:_"'IAn autopsy report supported

eng he closed’

investigetors’ note's,' talk'e'd tot:

available witnesses and took-
some of the mformatlon to the .

Zg; .

Crime Laboratory, saxd Haltom
asked Dr. William Sturner,
state medical examiner, to re-
examine two:of the cases in
which Dr. Fahmy Malak sub-
mitted reports; Malak resigned

. as the state’s medical examiner. -
.in September; 1991 amid con-
iy

f his’ rul:

Sturner came'to the same decl-

*" sions Malak did, Clark said.:
Adell Campbell of Prescott‘;
said a grand jury mvestlgatmn‘

should be called anyway.

. “We intend to. pursué ‘this.
one’?”\

Why not allow us to ha

Her son, Chuck;

e Wér

by ”St"‘urner.,' co'ncluded" they

-apparently died from acciden-
tal drug overdoses. Mrs.

mﬁCampbell ‘believes the men
re ’pmsoned and is seeking

‘the opinion of private doctors.
The relatives and friends of

. Stacy Block, 42, of Prescott

who died Aug. 31, 1992, when
shot in the head, said they are
.not satisfied W1th a ruling that
‘his death was self-inflicted. .

"‘Block’s sisters asked Haltom
0 explam ‘why.a left-handed
_per
‘the right’side ‘of his head, as

“Block’s” ‘autopsy ~suggests.

- Haltom said he does not con-
_sider such cucumstances suspx-

“clous..’s

In one of the cases deter-

'mmed to be a homicide, the

death of William E. McLelland

:‘was the result of.a gunshot
",_fired by his- estranged wife. .
‘Haltom said no'charges were
iled: because it appeared the

hootmg ‘was self- defense

T e L
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“would : shoot himself in -
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Lawyer" -
sentenced

to 3 years
Chaxged in fraud

i~ LRSS

BY JAY MEISEL -
! Democrat-Gazette Conway Buneau :

} ' SEATTLE — A federal :

day on money-laundering -
and bankruptcy-fraud
charges. .

Jones — the son of a for-
‘mer-powerful state legisla-
tor, Guy “Mutt” Jones Sr. —
sniffed and wavered on.

.a federal judge how he -
~messed up his life.

I could have screwed that
up any more than I did,” he-
said. “I don’t know if 1t was
a mid-life crisis or what.”

money laundenng'-""

{Judge sentenced disbarred
| attorney Guy.. Hamilton |
‘Jones Jr. of Conway to |
ithree years in prison Fri- y

Federal : prosecutors
had recommended in

' March-that Jones besén< |

: tenced to no more ‘than two *~
[ years in'prisdn because of
rhis cooperation  with - au-
l thorities. Jones could have
received up’to 85 years in
prlson "and’a $2 ‘million

| fine.

! ‘He had pleaded guilty in
., March to charges of bank-
» ruptey fraud, mail fraud,
conspu‘acy to launder
; money’ and money laun-
+,dering. N HUS
f,‘, US, * District Judge
Thomas S .Zilly of Seattle,
;;)however, ~added another.
»iyear to the sentence. He

" ¢;said he  was concerned
: 1that with a two-year sen-

tence, Jones wouldn't be
;recemng penalties . for
-both money laundering .
and bankrup“tcy fraud, s
“I believe! three. years 1s

‘[* the absolute” minimum,’ si
i1a Zilly said, adding that he’
. recogmzed Jones had co-i .

crutches as he explained to: .

“I don't really know how :

ﬁ operated with the prosecu-‘:
. = tion.
»

¥

nq,,ommend that Jones be..

o ¢’placed in.the closest fed- -
» eral prlson to his home. *.

Assistant: U.S. Attorney

t1ef

eratlon enabled - federal

authorities to arrest Jay
aWallace Smith, who has
- pleaded guilty to drug-traf-
ﬁckmg and money-laun-
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‘Fee. request
from witness
‘delays trial

eanms DL

et s

BY ELIZABETH CALDWELL
Democrat-Gazette Staff Writer

A former medical exam-
. iner's request for a $1,200 wit-
ness fee prompted the Pulaski
+ County prosecuting attorney's
. office Tuesday to seek a delay i
in a capital murder trial.
‘ Deputy prosecutor Mark
-*Fraiser said Dr. Joseph Halka
+-refused to voluntarily testify in . ‘ .
.the murder trial of Ronald Eu-
. .gene Jones, scheduled to begin
: ‘Monday.
+ Halka, of Orange County,
.-Calif., served as interim medi- !
:cal examiner for two weeks in ;
‘-September 1991 -.after Dr. ;
.Fahmy Malak resigned. f
. Circuit Judge Floyd J. Lof- ;
.‘ton accepted the prosecution’s
.-request and rescheduled
- .Jones’ trial for July 8.
' - Jones is accused of shooting
:-John Eric Scott, 15, of Little
"‘Rock, who died Sept. 12, 1991,
..after being caught in a street
. .gunfight.
.. While interim medical ex-
:.aminer, Halka performed
--Scott’s autopsy. Fraiser said a ;
medical examiner’s duty in-
‘cludes testifying when necded
f /in criminal trials.

,-"We ve already paid him
,dnce " Fraiser said, referring
~{¢! Halka's salary while work-
_ing for the state.

. Halka worked as Malak's as-.
- sistant in 1988. He now works

-for the Orange Coun‘.y coro-

: ner’s office.

-! Fraiser said the Pulaski : L ety

'County prosecutor’s office will

‘'pay for Halka's airfare, motel . .
. ,.and meals, but lacks the

,money to pay a $1 200 fee as

,'well
o Fralser saxd Halka re- .
quested the fee before he- o -

'

: would accept service of the
; o subpoena for Jones' trial.
:
l

Because Halka lives outside
+ Arkansas, the prosecutors off-
-ice cannot legally require his
! presence at a trial, Fraiser
';said.
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%Phone call provlded
last commumcatwn

before man’s death

By l.ynn R. Kuﬂer o
The Sentinel-Record - -

" "About 9 p.m.. Oct. 11, 1982, Bill
- A. White Jr., 33, of White

Telecommunxcatnons, called a
business colleague to say he
planned to stop by his office to*
pick up some equipment before

meeting him at Arkansas Bank
and Trust. '« -

" Douglas stated he removea

‘the pistol to ensure safety to of-

ficers but noted its position so
“ he could return it later for pho-

tographs.

" The pistol, it turned out, be—
longed to Bill White Sr. and was
kept at the office.

- From that first night, the fa- -

[ther denied the shooting was
"self-inflicted and-has msxstcd
hxs son was murdered.

- White pointed out that his son
_was right-handed while the gun
“ was found lymg on the left side
! of the body..

.._-.';.'

@

i 'No sxgns of struggle were doc-
‘umented. ', il o Gt

The thte famxly s attorney.
Carl A, Crow, hired private in-
vestigator Steve Nawo;czyk of
‘Little Rock, to assxst in the in-
vestxgatxon. s S e et
In-a~ letter to Malak
_Nawomzyk pointed out that
White Telecommunications had

been enjoying a very successml'

" growth rate.

- “Bill White Jr. was a very key"'

part of the business because he -.

was the individual-who ob-~=

tained the technical knowledge

and ability to design phone sys-"‘v A
tems. It ‘would stand to réason m.‘.t G
that if anyone wanted to cripple i

i Correspondence in the’ polxce -
file shows where Garland_
- |1 County Sheriff Clay White, then

The comparry was installing a *
new phone system at the bank.

..-When White did not arrive
with a key to the buildmg,

{
1
|
4
i
{
l

Grover Hall called White's wife, -
Sherlyn, a bank employee. .- - ° i

She and Hall's son, Tommy,
drove -to the bank From there,
the Grovers, Sherlyn White ‘and
her father-in-law, Bill White Sr.,
drove to White Telecommunxca-
tions at 1132 Malvern Ave, "

The office was unlocked, thel’

lights on and Bill White Jr s

@tx’uck was backed up in front of}

the store, opened and pamally

loaded.

.' They entered the buxldmg )
Sherlyn White and Tommy.

Hall walked to the back part of |

-the office. Sherlyn White" ‘was
the first to see her husband.’

He was in a sjtting position
with ‘'his_back to the wall. His.
legs were crossed at the ankles"
~and his hands were resting on-
his thighs. °

A pistol was lying at his left
-side. -

.The Hot Springs Police De-
partment was notified of the
. shooting and the mvestxgatwn

‘began.” .-

Fileson the case show that Of
.ficer Larry Douglas was the ﬁrst
“to arrive at the scene. . . ,

Douglas’ description wai
.slightly different than that re
membered by family members..

Douglas reported the body .

-was propped up against a wall -
"with the legs crossed and the
‘head slumped to the left. Blood .
was'present in thte s nose and
mouth. -
. The officer reported that he
Wd*saw a bullet wound to the right
side of the head and a 22-cal-
“iber Iver Johnson pistol on the -
floor. The pistol, he noted, was
partly covered by the subJect'
lefthand. - AP

e aand. - et

acting coroner, wrote two let-
ters to state Medical Examiner
Dr. F.A. Malak with information
gathered through 1nvestxgatxon.

- In one letter, White told of a
$200,000. lawsuit filed against
White Telecommunications by :
.an_ex-partner and of a compli- -
cated phone system the com-
pany was installing at Arkansas
Bank and Trust Co. |

" Bill White Jr., reportedly was
very worried and concerned
about the suit and the _bank
~pro:ect, White wrote. _l L

~.JIna second letter, Clay thte
. saxd he had been.contacted by

" an insurance representative
who indicated more than
$200 000 in life insurance was
contestable in the suicide..

It is apparent the t‘amxly,

. their attorney and private inves-
tigator are making every effort’
to prove homicide by attempting
to build their case on specula-
tion and unfounded theories in-

* stead of factual informatxon,” ‘
Clay White stated,

Malak unofficially declared
the death'a suxcxde .on.Oct,, 29
1082, 5 TR - .(-u*-h et

The official manner ‘of death,
suicide, was released in a'docu- .
ment dated Nov. 16, 1982,-%% * .

" -Crime lab reports in 'the po-
lice file show the bullet re--
" trieved from Bill White Jr.’s
body matched the revolver..
Trace metal.and gunpowder
were found on the right hand..

and blood was found on the lett '

hand S s A .’l"i" : _‘..:\ B 'l"

7/%2 7774&/4&»4/

the business, Bill'Jr.  would be
-the person to remove.” .35 13
In a letter to the pohce de-
partment, Crow mentioned
otherleads whxch mxght pomt to
homicide.
" A gray Ford truck with a
camper shell was seen parked
behind the building the night of
the incident, ‘Crow wrote. Also,
other people lmew of the guu
kept in the office,:""
/! Garland County Chief Deputy
Sheriff James Holt, who was act-
ing as a deputy coroner. at the

- A x'.t, : -

" Holt said one statement at-
tributed to him by the family is
not true. Holt said he did not
call'the death an execution-

. style killing. . .o
" However, he acknowledged a
couple of thmgs bothered him
.about the incident, such as the
fact Bill White Jr was right-
| handed but the gun was found
" on his left side. « -~ . .~ "
Police Detective Gary Ash-

craft reported he could find no .
.evidence,of homicide and .

_agreed the wot.nd was selt‘-m—

e
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dering charges.
Jones »put himself at great
risk” by .cooperating with au-

thorities so. they could locate -

Smith in Mexnco Lord said.
Among other things, a feder—

Jones . accept
. caine. money a d delivered it to
. a courier in San!Dxego who was

supposed to deliyer.it to Smith.

Authorities.. ha

States. - ..

Despite Jones cooperatlon
with . authorities, Lord said, “A
lawyer should be held to a hlgh-

er standard than the: public at :
. large. What he had done ‘was m-;'

excusable,” -~
"~ Attorney Jim Rhodes of L1ttle

-Rock; who represented Jones, ar-

e

said ‘- that
Smith and-: othérs -smuggled -
large amounts tof 'cocaine and:
marijuana mto the Umted"

gued for probatxon on the .
. grounds that Jonies has been pun- -
: _1shed enough Jones suffered ‘a
. 'spmal injury, lost his law license
- and'is ‘bankrupt, Rhodes said.

It wasn’t clear ‘what physical
problem Jones had experienced.

to put him on crutches, but he**more.” .. N
mentioned in court that he had ,

been ‘in a bxcycle accxdent in’

_Florida.
al = indictment - charged that
$20,000- in .co:-*

“1 have absolutely no excuses
or. ‘Justxﬁcatlgn for- what Mr/
Jones has done,”. Rhodes said.

- “Hevhas. ruined: his life.””

Jones said “he bécame in- -

volved' in' moneyJaundering af-

ter Smith paid him $25,000. for

. some legal work.When he iv,as
“unable to.-complete the Legal
. work, he ‘agreed to pay off the -

70

est thlng I’ve ever done in my hfe b
‘was sif down with my son anq s
s daughter. and explain to them-)
what I had done. I don’t think
there’s - anything more that'.I ! '
could do besides killing myself ’
that would hurt my family
O 4 )
“Whatever you do to me, I'ac- 3
cept,” Jones told the judge. - e
Jones blamed his bankruptcy 3
_problems on poor legal advice

and lack of knowledge’ regardmg )‘

bankruptey laws.

- ¢ “You don’t have to know any—

’*thing . about bankruptey law 'to'}
know you have to be honest,” Zj‘I ;
ly told Jones, - a

Last year, a° federal Judge rém
fused to accept Joheg’ bankrupt— 3
. cy petition, saying it cbntalned‘g

debt,” which was reduced. to “fclear and unmistakable pattem 3

$11, 000 by launderlng the mon- '

ey, Jones said. -

‘“From ‘that “time™ unt11 the
‘time I was arrested, I could not
"have been any more wrong if I.
had chosen™to consciously hurt
people,’.’ Jones said.-“The hard- -

“of untruthfulness.”

In March, Jones admitted $1.1~ 1
“million. liabxhty in a, c1v11 mai-.*
practlce lawsuit. Tl
" David  Volk, an’ indepentent, :
writer in Seattle ccmtrilmted to th:s 2
report_xt " -‘ ku <

[t
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FEDERAL BUREAU OF INVESTIGATION™

Precedence: ROUTINE Date: 05/20/1996
To: Liétle Rock
rron: s QUMD

Squad 2

Case ID #: 166C LR 35380 (Pendlng)
+I66C-LR-35380-B (Pending)

\«

Title: UNSUB(S); yd
KEVIN IVES (DECEASED) - VICTIM; &
DON HENRY (DECEASED) - VICTIM; ‘
ITAR - MURDER FOR HIRE; N
USE OF MINORS TO DISTRIBUTE DRUGS el
DOMESTIC POLICE COOPERATION 4

J P

- - Synopsis: mof v1ct1m DON HENRY, / .
telephonically expres 1s gratltude for the FBI's efforts in =
captioned matter. i
Details: On May 17, 1996,*of victim DON Lg}l)
HENRY, telephonically contacted the Little Rock Office of the / =2

o
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FBI, and requested to speak with this agent. He told me that he
was most appreciative of the time and resources provided by the
Bureau in its attempt to answer the many questions concernlng the
th of his son. He was, also angered by the on-going efforts of
victim KEVIN IVES, to "hurt the FBI in the '
press," and offered to prov1de a statement to the media o3
expressing his satisfaction with the professionalism displayed,
and the services provlded by the Bureau, if this would be
acceptable to the FBI/
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I thanke for his complimentary remarks, and
informed him that, in cases which have not resulted in charges
being filed, the FBI is precluded from directly or indirectly O
commenting on the matter -- the decision to express his views is ~£§
a matter left solely to his discretion. o L
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