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10 families file Malak complaints

E e kil

Question examiner’s handling of relatives’ autopsies

BY RACHEL O'NEAL

Democrat Capito! Bureau

Ten families have officially
lodged complaints against Dr.
Fahmy Malak, alleging that the
state medical examiner has
mishandled the autopsies of
their relatives, the state Crime
Laboratory director
Thursday.

Director Jim Clark said half

the complaints were filed after
the newly restructured state
Crime Laboratory Board held
its first meeting July 15. At that
meeting, five other families
complained that Malak had
botched autopsies.

“I think -~ I don't want to

call it hysteria — but I think.

it's getting to that peint,” Clark
said.

The complaints filed since
the July meeting include:

e The first-degree murder
conviction of Greg Larimore of
Blytheville, who was found
guilty-in January of the 1890
stabbing death of his wife. Lar-

said .

imore contends that he wasn’t

“home when his wife, June, was

stabbed more than 130 times.
Malak’s testimony helped con-
vict Larimore.

I think — I don’t want to—
call it hysteria — but I think
it’s getting to that point.’

. o The 1988 death of Larran
C. Carlton of Cleveland
County. Malak ruled that Carl-
ton died after inhaling Freon
gas. The family thinks Carlton
may have been murdered.

‘e The 1985 shooting death of
Raymond Allbright of Moun-
tain Home. Malak ruled the
death a suicide. His family
suspects foul play.

o The shooting death of

Jerry McCool of East End (Sa-

line County). Malak ruled the
death a suicide, but the family
thinks it was an accident.

© The 1987 death ¢f Randy
Brady of Little Rock, which

Malak ruled as a suicide. :

At the Sept. 13 meeting,
Clark said the board will dis-
cuss the cases brought to its at-
tention during the July meet-
ing. The other five cases may
be discussed by the board at a
later date, he said.

The five cases that will be
discussed include the highly
publicized 1987 deaths of.
Kevin Ives, 17, and Don Henry,
16, of Bryant. Malak ruled that
the teenagers were hit by a
train after they smoked mari-

" juana and laid down ‘on the

tracks. A Saline County grand
jury determined that the boys‘
were murdered.
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These four deaths not or ones questioned,

By Joe Nabbefeld
Gazette Staff .

The families of four people
whose deaths were ruled suicides
by Arkansas Medical Examiner
Fahmy Malak have asked a state
panel to include their cases in its

- review of Malak’s performance.

)

Among those making the request
is Maggie Hall, whose ex-husband,
Raymond P. Allbright of Mountain
View, died in 1985 of five close-
range shots to his chest from a
high-powered pistol. The Stone
County Sheriff's Office called it
suicide. After conducting an au-
topsy three months later, Malak
agreed. .

The State Crime Laboratory
Board, which is already scrutiniz-
ing five disputed cause-of-death
rulings by Malak, will finish
looking at those five before dis-

cussing whether to take on the_!

other cases, said Dr. I. Dodd Wil-
son, board chairman.
“We may look at these,” said

Wilson, dean of the School of Med-

icine at the University of Arkansas
at Little Rock. “That will be a
board decision, not mine.”

The four that have contacted the
board aren’t the only families
wanting their cases added to the
list. One of Malak’s lead critics,

the purely random basis that some-
body mentioned them at the
board'’s first meeting in July. Peo-
ple contesting at least two more
cases attended that meeting but
didn't speak up because, they said,
Kathy Goss, who chaired the meet-
ing, instructed Malak critics to
keep their comments to a mini-
mum.

The situation highlights some of
the difficulties in assessing Mal-
ak’s performance, Crime Lab di-

. rector Clark said. According to
: Clark:

£1 The board simply wouldn’t
have the time to research every
criticism of Malak. Its next meet-
ing, devoted entirely to discussing
the first five cases, is scheduled to
run from 9 a.m. to 4 p.m. Sept. 13.

3 Some alleged mishandling of

‘cases may be the fault of sheriffs,

coroners or others who investi-
gated the cases, not Malak. “He’s
only one part of the equation,”

: Clark said.

I3 Many cases can be handled

. competently and a family still re-

fuse to accept the cause-of-death
ruling because the outcome costs
them insurance money, is embar-
rassing or simply doesn't fit with

Linda Ives of Bryant, said she has } their theory of the eveats. The

received calls from about eight '
families contesting even more °*

cases — some of them well-known,
some unpublicized.

Ives directed them to contact
Crime Lab Director Jim Clark, but
most haven't yet. Several more
have called the Arkansas Gazette
to ask what they can do to get their

cases reviewed. .
—And the five the board agreed to
review weren't selected because
they’re the most controversial ones
in-the long trail of disputed cases
that has grown behind Malak in his
12 years on the job. .
Rather, the board chose them on

board’s first chore would be to sort

through for criticisms that could
have merit.

“If you think about it, every body
that comes here is involved in con-
troversy, or it wouldn’t be here in
the first place,” said Clark. “So the
chances of making everybody
happy are 50-50 at best.”

2 Should the board decide to
terminate Malak after reviewing
the first five cases, or after the
ensuing four, or not at all, some of
the other families may still deserve
having their cases looked at, too.

“I think there ought to be a
mechanism available for people to
be able to ask these kinds of ques-
tions and get some kind of re-
sponse. Whether it be under the
governor's office or the attorney
general’s, I don’t know.”

The four cases that have been
brought to the board’s attention,
ail of them ruled suicides by Malak,

i
i

“—

are:

1 Allbright’s death on June 28,
1985, in the yard of his Mountain
View home. Allbright, 50, had just

- returned home after being arrested

the night before on theft charges.
Hall, his ex-wife, says she still
doesn’t believe that he was able fire
successive shots into himself from
such a lethal gun, and has other
unresolved questions.

& The. 1988 Cleveland County
death of Larran C. Carlton, a
teen-ager. The sheriff's office and
Malak ruled Carlton died of inhal-
ing an overdose of Freon gas and
called it suicide. His mother, Wil-
lene Carlton, still asks if it was
murder or accidental.

I The shooting death last year
of 17-year-old Jerry McCool of
East End in Saline County.
McCool shot himself in the head at
home with the family’s .22-caliber
pistol. Malak ruled it suicide, one
of three in the area in a short
period of time. Family members
say McCool often played with guns
and want the death declared an
accident.

& The 1987 shooting death of
Randy Brady in Pulaski County.
Clark said Brady's age was be-
tween 25-30. He died of a shot from
a pistol and Malak ruled it suicide.
Clark declined to release further
details without permission from
the family. '

Ives’ son and his friend died on

some railroad tracks in Saline
County in 1987. Malak ruled the
deaths accidental but a grand jury
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called it homicide. Since then, Ives
has actively pushed for Malak’
ouster. L .
Ives noted four more cases-she'« :
has been contacted about since the Ny
board’s first meeting in July and- & /{ /Z w
she will ask the board to review /)
these, as well. Those four are: v
O The 1983 death of David y )
Michel in Little Rock. William é /Q’Z Z—’?—/
Horne went to prison for allegedly
beating Michel but still claims he
didn’t do it. A Crime Lab photog-
rapher several years later alleged
that during Horne's trial, Malak
used a falsified photo as the key
piece of evidence to convict Horne.
H The May 1987 death of James
Dewey Milam, 72, of Searcy
« County. Malak ruled the cause was
a perforated ulcer. Malak said Mil-
¥ am’s small dog then ate the dead
man'’s head.
Milam’s daughter-in-law, Ly-
netta Milam, insists he was mur-- —.
dered. She said Malak showed her

photographs of the headless corpse_
and the neck was cut clean. |

& The September 1988 death of
5-month-old Amanda Travis of
Perry County. Malak’s autopsy res,
port said she appeared to have
been sexually molested and suffo-
cated. Another pathologist who as?
sisted on the autopsy disputed
.whether there was sexual molesta:
tion. TG

Bl The October 1990 deaths of
Clara Sue and Gerald Jumper, an
elderly couple in Lee County. The
sheriff's office’ and Malak ruled,
that Gerald Jumper shot his ‘wife

.\ and then himself but family mem-

bers continue to question whether T
somebody else shot both of them : iy

o
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State hires Kansas doctor
to become 10th assistant
in Malak’s 12-year tenure

BY RACHEL O'NEAL

Democrat Capitol Bureau

A Kansas pathologist has ac-
cepted a job with the state
Crime Laboratory — marking
him the 10th
years to state Medical Exam-
iner Fahmy Malak.

Dr. David DeJong, a pathol-
ogist in private practice  in
Wichita, Kan., is expected to
join Malak’s staff Oct. 1, Crime
Laboratory Director Jim Clark
said Tuesday. '

“After looking at several
other applications. and inter-
viewing one other pathologist
in Little Rock, we decided to
offer Dr. DeJong the job,”
Clark said. '

Although Clark said he int”

terviewed only two people for
the $85,000-a-year "job, he
talked to three other patholo-
gists on the telephone about
the position.
DeJong will
Violette Hnilica, who resigned
in May to take a teaching posi-
tion at the University of Ten-

Al

assistant in 12

1ep1ace Dr. .

nessee at Memphis.

DeJong has been in private
practice since 1983. Before.
that,.he served as a general
medical officer in the Army,
Clark said.

Malak is the target of recent

criticism by. several families -

who charge he has botched au-
topsies and given inaccurate
testimony.

Those complaints will be
discussed by the recently res-
tructured state Crime Labora-
tory Board at a meeting sched-
uled tentatively for Sept. 13,
Clark said.

At the board’s first meeting
July 15, five families com-
plained that Malak mishan-
dled the autopsies of their rel”
atives. The families were
asked to supply documents to
support their allegations, but
Clark said only two of the fami-
lies have responded.

The people who have re-

"sponded are Ron Ward of Mar-

shall (Searcy County), who said
See MALAK, Page 4B

Arkcnscs Democrct
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-® Contmued from Arkansas Page
Malak erred in the case of his
daughter Olivia “Janie” Ward.
v ‘Malak ruled.the girl died of a
- ’broken neck suffered in a fall
:f' from a porch about 13 inches
!‘i hxgh
:‘f, -Also, documents were sub-
i, mitted by the family of Martin
- Lee Walt III of Dumas, who
jA was acquitted in the 1990
5 shootmg death of Kimberly
- Schwartz.
= During the trial, Walt con-
'3 tended he shot Schwartz twice
Lm self-defense. But Malak tes-
. tified the shots were fned five
minutes apart.
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Kansas pathologist
accepts position .

By Joe Nabbeteld
Gazette Staft

A Wichita, Kan., pathologxst on
\/Ionday accepted the vacant job of
assistant to state medical examiner
Dr. Fahmy Malak.

Dr. David Dedong (pronounced
like ‘DeYoung'), who gave his age
in a brief interview Monday only as
“in my late 50s,” will likely take the
job Oct. 1, said Jim Clark, director
of the State Crime Laboratory.
Dedong will start at a salary of
$85,000 per year.

Dedong replaces Dr. Violette
Hnilica, who resigned in-May after
a year as Malak’s assistant to take
a teaching post at the University of
Tennessee at Memphis. Dedong
will become Malak’s 10th assistant
in 12 years.

Meanwhile, the reconfigured
State Crime Laboratory Board has
tentatively scheduled its second
meeting to review Malak’s perfor-
mance for Sept. 13. The meeting
will begin at 9 a.m., and partici-
pants should be prepared to stay to
4 p.m., Clark said.

Clark has gathered documenta-
tion about five contested cause-of-
death determinations by Malak,
which the board will begin review-
ing at the Sept. 13 meeting.

The medical examiner’s office, a

Tuesday, August' 20, 1991 ,

ER it et AR i S o TF LA TIPS

_——

insas Gazette

Malal

Continued from Page 18

division of the Crime Lab, per-
forms autopsies to determine the
causes of suspicious deaths: homi-

The office has averaged around
700 autopsies a year, far too many
for one or even two pathologists to
perform with 2 minimum of mis-
takes, according to guidelines es-
tablished by the National Associa-
tion of Medical Examiners. The
association recommends a maxi-
mum of 250 autopsies per year per
pathologist. Clark said he had no
funding to fill a second assistant
position, _

DedJong received his medical de-

gree from the University of Michi- -
gan in 1955, then worked as a
pathologist for the U.S. Army until

1971, including three years as chief
of laboratory services at Gorgas
Hospital in the Panama Canal
Zone.

Since 1971 he has worked as a
pathologist in Wichita, first at St.
Francis Regional Medical Center

for 12 years, then as a private
pathologist since 1983. He moved
into forensic pathology, the spe-
cialized form of pathology in which
the doctor helps determine if a
crime has occurred, last year via a

* one-year fellowship under Dr. Fred

cide, suicide, accident or natural. __90rdan, chief medical examiner for_

Oklahoma. DeJong received certi-
fication in forensic pathology from
the American Board of Pathology
after the fellowship.

Clark said Jordan recommended
DeJong when Clark was calling
around looking for someone to re-
place Hnilica early this summer.

: \‘&.‘4,
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Malak’s competence -

The latest in Medical Examiner Fahmy Malak’s B
string of disputed autopsy rulings that have kept him . '
and the question of his competence on the tightrope
for so long may be the one to help settle his future.

Not only has Garland County Prosecutor Paul R.

Bosson accused Malak of blundering, he has also ,
.accused the medical examiner’s boss, Crime Labora- ‘ 2
tory Director Jim Clark, of covering up for him. -
Malak’s testimony, you’ll recall, conflicted with other
~evidence the state was to present in a murder-trial
back in April and it derailed the state’s case. '

"At a news conference Wednesday, Bosson sa1d
“It’s time for Mr. Clark to leave and take his frxend
with him” — alluding of course to Malak.

Clark’s response was to scoff at Bosson’s accusa- ’
tions and lay them to politics, noting that Bosson has
to run for re-election. i

X .~ But how about the findings of three independent . X
- pathologists? All of them concluded that the gunshot
that killed Gregory-Stephens of Hot Springs had been
fired from a considerable distance; that the gun had
~ not been pressed against Stephens’ head as the good
doctor had testified.

It should be noted that one of the three patholo- - -

gists may have had an ax to grind ~ Dr. Lee Beamer, i

‘the former assistant medical examiner whom Malak ‘

fired some years back. He volunteered his services to #

Bosson after the aborted trial of Ernest Lemons, a
prison parolee, in Stephens’ death.

. But we don’t think that fact taints Beamer's con-

" clusion in the least, for Beamer's was the same as 1

those drawn by two out-of-state forensic experts — i

one in San Antonio and the other in St. Louis. . A

H

1

Bosson, meanwhile, has sent a.letter and the
three independent autopsy reports to members of the
state Crime Laboratory board, which is in the process
of reviewing five of Malak’'s disputed rulings . with an
eye to his future.

We won’t get 'into the med1ca1 details of ‘the
Stephens case here,’but in his strongly worded letter, iy
Bosson accused Clark of not being interested in |
learning the truth — only in protecting the Crime Lab

" — and he cautioned the board members against be-
lieving everything they're told. Bosson went even fur-

..ther by suggesting that the Crime Lab may have
.switched physical evidence.

© © If Bosson’s claims have any substance at all, the
integrity of the Crime Lab would be so shaken as to
cast a long shadow over all of the:murder cases which
have turned on testimony by Malak and the Crime

. Lab’s findings. :

But even if those claims are baseless, any malfea-

~sance or misfeasance on Malak’s part would have the
same result, so hopefully, this case will finally settle
the question of Malak’s competence once and for all.
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HOT SPRINGS - Statc. med-
ical examiner -Fahmy Malak
blundered in . the. Gregory
Stephens - murder case and
state Crime Laboratory direc-
tor Jim Clark covered up for
him, ' Garland" County’s pro-
socutmg attorney sald Wednes-
day.

- “It's time for M1 Clznk to
leave and take his friend with
him,” prosecutor Paul Bosson
of Hot Springs said at a news
conference Wednesday. There

- he released copices of the letter
he mailed Wednesday to all
.state Crime Laboratory board

° members, along with reports

from three pathologists disput- .

ing Malak’s findings.

Clark's reaction Wednesday
was that he “in no way tried to
pass total blame” to Bosson’s
office “for the breakdown in
this case, but I'd expect him to
accuse me of that because he
has to run for re-election.”
Malak was testifving in an-

Jher case and could not be
reached for comment Wednes- -
day.

. Stephens, 25, of Hot Springs
was shot on Aug. 18, 1990. Bos-
son charged Ernest Lemons, a
parolee, with Stephens’ mur- -
der.

- Bosson’s deputy prosecutor
dropped the case in mid-trial
after Malak testified the mur-
der weapon’s muzzle was “in
tight contact” with Stephens’
head. The prosecution’s case
was that Lemons fired from
the middle of the street at
Stephens, who was on the front
porch of his house - a dis-
tance of 50 feet.

. After the Lemons trial, Bos-
son questioned Malak’'s accu-
racy. Clark conducted his own
investigation and concluded
Malak was correct. Bosson crit-
icized Clark on Wednesday for
not consulting independent ex-
perts. Clark, a former state po-
lice officer, “doesn't have the
qualifications to investigate
anything but a minor traffic ac-
dent,” Bosson said.

*In his letter to the board
Bosson said Clark “is not mte1-
ested in learning the truth but
in only protecting the Crime
Lab. ... I would caution you not
to belicve everything you are
told. Look for factual evidence

Ty ewm TR T

when Bosson dxsplaycd the X-
ravs of her son's head. .
. Lee Beamer of Garland
C. _aty, a fired former assist--
ant of Malak’s, contacted Bos-
son after the Lemons trial and
‘“volunteered his services,”
Bosson said. Bosson contacted
two other medical examiners,

one in St. Louis and the other

in San Antonio, about the case.

All agreed the wound does
not appear to be a contact
wound. No visible gunpowder
surrounds the wound. For all
the gunpowder to have gone in-
side, the consulting pathologists
agreed, the gun wculd have to
have been pressed against
Stephens’ head so tightly the
scalp would have a truise.

“Now I'm just a layman, but I
think if somebody was pressing
a gun against my head, I'd move
away some,” Bosson said. There
was no evidence of other
wounds, Malak’s report said.

The only evidence of a con-

e
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began has the undated
handw=*ten notation, “Powder
inside "

One of the consulting pathol-

- ‘ogists, Dr. Michael Graham of St.
Louis, questioned whether the

right tissue samples were used,
the ones with the gunpowder
flake. Clark said Wednesday he
will ask Forensic Associates, a
California laboratory, to con-
duct DNA tests to verify the tis-
sues are Stephens’, matching
them with a blood sample from
Stephens body still in the Crlme
Laboratory.

The bullet apparently tra-

veled in a straight line after it
entered the left rear of
Stephens’. skull, Bosson said.
The X-rays of Stephens show the

bullet stopped inside the skuil
‘beneath the hairline. '

“Malak testified the bullet
traveled along ‘the same plane.
There was a little tilt up, but
very little,” ” Bosson said. -

If Malak was correct, Bosson
said, the bullet would have gone
toward the nasal area — never
causing the massive damage to
the cerebrum in the brain’s

front, which- Malak graphically™

descmbes in the Aug. 20 1990
autopsy report. - '

- ARKANSAS DEMOCRAT e THURSDAY, AUGUST 15, 1991
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The Senlinel-Record
PATH OF THE BULLET - Paul R. Bosson, Garland County prosecuting
attorney, displays X-rays of the skull of shooting victim Gregory Stephens
during a news conference Wednesday. Bosson said State Medical Examiner

Fahmy Malak blundered the investigation of the Stephens murder case.
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Malak

Grand jury to study
'85 Malvern death

By Karen Rafinski
Gazette Staff

The state police officer who in-
vestigated the 1985 death of a Mal-
vern man questioned the state
medical examiner’s ruling of sui-
cide, and a Hot Spring County
grand jury has decided to review
the case.

Don Birdsong, who investigated
the death of Robert Bennett after
the family told authorities they
suspected that Bennett was mur-
dered, wrote in his report that
evidence at the crime scene contra-
dicted the autopsy report of Dr.
Fahmy Malak on how the fatal
shot was fired.

The Arkansas Gazette obtained
the state police investigative file,
which included Birdsong's report.

“It could have went either way
real easy ...suicide or homicide,”
Birdsong said Wednesday.

Six years ago, he closed the case
as unfounded, meaning that it
could be opened again if new evi-
dence was found.

“If he [Malak] had said this was
a homicide, I would have pressed
forward and touched every base,”
Birdsong said. “But it’s not my
place to overrule the medical ex-
aminer.” - : : i

Bennett, 27, died in February
1985 at his home of a shotgun
wound in the left side of his chest.
The Hot Spring County coroner
and Malvern Police Department

determined that his death was a. =~

suicide and did not investigate or
send his body to the state medical
examiner’s office for an autopsy.

The county sheriff intervened,
however, and sent the shotgun and
Bennett’s clothing 'to the state
Crime Laboratory for testing. The
clothing had to be retrieved from
the garbage at a' Malvern funeral
home, according to the state police
report. .

handwriting. But Bennett’s father,
Bobby Bennett of Malvern, said
the note was not his son’s writing.

Bobby Bennett told police he

murdered because he knew too

1 much about a burglary in which

| Theresa Bennett was involved.

The father also told police that
Robert Bennett knew that a Mal-
vern police officer had been in-
volved in the burglary, in which 62
guns were taken from a Western
Auto store in Malvern.

Raymond Sanders, who was
Theresa Bennett's boyfriend and is
now on Arkansas’s death row, also
participated in the burglary and
had been making threatening
phone calls to Robert Bennett,
Bobby Bennett said at the time.

Joe Kelly Hardin, then-7th Dis-

trict prosecuting attorney, asked

the state police to investigate and
had Bennett’s body exhumed in
September 1985 so Malak - could
perform. an autopsy.

By the time the state police in-
vestigation began, Bennett’s house
had been cleaned. Birdsong had to
re!y mostly on photographs of the
crime scene, :

“It may have been too late at that
point,” Birdsong said Wednesday.
“It’s real hard to work a case after
the fact.” '

Birdsong said, however, that he
never found any evidence in his
investigation to supbnort Rahhv
Bennett’s allegations. :

He did take issue with Malak’s
autopsy report, which indicated
that Bennett had shot himself with
a shotgun that was tilted down-

ward and resting on his rib cage,.

causing the “bullet” to move down-
ward through his body. Birdsong’s
examination of the crime scene,
however, indicated that “bullets”
had ricocheted off a wall into the
ceiling and would have to have
been moving upward through the
body.

Birdsong said he informed
Malak of the contradictions but
Malak did not change his findings.
He also reported the contradic-
tions 3:0 Hardi.n_. .

' é‘l .
.

2

believed that his son had been -
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ing into the bathroom, kitchen and .

“llway. His body was found in the

ing room near the front door. -

Bobby Bennett contended that.
someone had dragged his son’s
body through the house. .

Malak’s autopsy report said Ben- |
nett could have lived for up to an
hour and created the blood stains

by walking or crawling through the

house. That was consistent with
the view of the local authorities.

Birdsong said he did not ques--
tion' Malak's finding at the time
because he 'did not have the medi- .
cal knowledge. He also did not call
in an outside medical-expert to
verify what Malak had found.

The investigation was stopped
before Theresa Bennett or the po-
lice officer who was allegedly in-

volved in the burglary were inter- _
viewed. Sanders was interviewed
and denied involvement in Ben-
nett’s death but he failed a poly-
graph test, according to the state
police report. .

Sanders is on death row for the
November 1989 murders of a Mal-
vern couple. He also is serving a
sentence of life without parole for
the murder of another Malvern
man. All three of his victims were
robbed. '

Robert Bennett had filed for di- -
vorce from Theresa Bennett be-
cause she had moved in with Sand-
ers, but he dropped the dif}¥ce
action in January 1985 when“she
agreed to testify against Sanders in -
the burglary of the Western Auto
and she moved back in with Ben- .
nett, -according to the state police
report.

.Hardin said Theresa Bennett's -
testimony against Sanders in his

- April 1985 trial for the burglary

was contradictory and Sanders was
acquitted.

The police officer accused of be-
ing involved with the theft later
was fired from the Malvern Police
Department for allegedly buying
alcohol for two underage women.
His alleged involvement in the bur-
glary never was investigated, Mal--
vern Police Chief Linden Davis
said Wednesday. '

Hardin said that once Malak
ruled that Bennett had committed .
suicide, there was little point to
investigate further. :

“No one was questioning Malak
at that time,” Hardin said. “He
was our medical examiner and he
did the autopsy... When Malak

e
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ratory, said it.was the responsibil-

ity of the prosecuting attorney to -
reconcile any differences between

the medical examiner's report and
th}?{ polilce investigation.. = -
He also said Malak’s autop
might have been hampered by szsfé
lack of information about the origi-
nal crime scene provided by the
local authorities. :

Davis defended his department’s
h_andlmg of the case, saying inves-
tigators had to make a judgment
call based on the evidence at the
scene. .o

The case has been dormant since
Malak’s ruling in October 1985, but
B:obby Bennett continued to inves-
tigate. Last week, Dan Harmon of
Benton, the current 7th District
prosecuting attorney, announced
that the grand jury would re-exam-
ine the case.

Harmon said Wednesday that he
first heard of Birdsong’s differ-
ences with Malak's findings in
1988 when he was a special prose-
cutor handling a grand jury investi-
gating Malak’s ruling of suicide in
the deaths of two Saline County
teen-agers. ——

After Harmon was elected ‘as
prosecutor, he said, Bobby Bennett
approached him and he agreed to
put the matter before a grand jury

when he had the time. -

— Joe Nabbefeld and Elizabeth
Lowry Narramore of the Gazette staff
contributed to this report.

FROM PAGE ONE

Prosecutor criticizes

Malak for testimony -

By Elizabeth Lowry Narramore
Gazette Hot Springs Bureau

~ HOT SPRINGS — The state
medical examiner should have
looked at a tissue sample of a slain
Hot Springs man long before the’
morning of a murder trial, Prose-
cuting Attorney Paul Bosson of
Hot Springs said Wednesday.

Had Dr. Fahmy Malak done so, -

Bosson said, he might not have
made a mistake when he .deter-

. mined that Gregory Stephens was

. shot from close range. Three pa-
thologists have since determined
that’ Stephens was shot from a

" distance. : :
‘In April, Malak testified during
the trial of Ernest Lemons that
- Stephens was killed by a near-con-
tact gunshot wound. His testimony

" appeared to differ from what he
had written in an autopsy report,

- and led a deputy prosecutor to drop
" second-degree murder . charges

*" against Lemons.
© “Dr. Malak, in his own testimony
: and statements to the press, said it

- was our fault we didn't talk [to

[N -~

him) before the triél,"-Bosson said

- at a news conference Wednesday .

“He said he didn't look at the
[tissue] slides until the morning of
the trial. I don’t know what good
an interview would have done.”
Bosson called the media to pre-

. sent the findings of three forensic
pathologists who studied Ste-.
phen’s. case. All determined that
Stephens was shot from a distance.:

- Bosson said he would present the
findings to the state Crime Labora-
tory Board, which is reviewing
Malak’s job performance in five

-separate cases. Bosson also wants
" the board to require the state

Crime Laboratory to get outside

opinions whenever the medical ex-

aminer’s findings are challenged.
Malak told the Arkansas Gazette

. last week that he had not seen the

glides until the morning of Lem-
ons’ trial. Dr. Michael Graham of

St. Louis said in a regort to Bosson

that Malak was looking at another
person’s skin sample when he de-

- termined Stephens was killed by a-

near-contact gunshot wound.
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Evidence may conflict, officer says. ... ..

MALVERN (AP) — A ‘state

police officer is questioning the
state medical examiner’s ruling
of suicide in a fatal shooting, a
Little Rock newspaper reported
Thursday.

A Hot Spring County grand
jury has agreed to review the
1985 death of Robert Bennett,
.27, of Malvern. His death was
ruled a suicide by Dr. Fahmy
Malak, the state medical
examiner.

The Arkansas Gazette
reported that Don Birdsong, the
state police.officer who investi-
gated Bennett's death, wrote in
his police report that some evi-
dence contradicted Malak's
autopsy report.

The Gazette obtained the:

state police investigative file,
. which

included Birdsong’s

report.
Birdsong investigated Ben-
nett’s death after the family told

police they believed Bennett was

murdered.

“It could have went either
way real easy — suicide or hom-
icide,” Birdsong told the Gazette
on Wednesday.

“If (Malak) had said this was

a homicide, I would have press-
ed forward and touched every
base. But it’s not my place to
overrule the medical exammer
he said.

Birdsong closed the case in
1985 as unfounded, which
means the case could be
reopened if new evidence
surfaced. :

Bennett died at home of a.
shotgun wound to the chest. The
Hot Spring County coroner and

Malvern. Police Department
.determined the death.was sui-.

cide,. but- the Gazette said the

Hot Spring County sheriff:

intervened and sent the shotgun
and Bennett's clothes. to the
state Crime Lab for tests.
Malvern "police said they
found a suicide note, and Ben-
nett’s wife, Theresa, identified
the handwriting as her hus-
"band’s. But Bennett’s father,
Bobby Bennett of Malvern, said

the note wasn't in his sons :

handwriting.

“This is based on information
from the police party,” Malak’s
lawyer,
North Little Rock,
Thursday.

“(Malak) concurred that it

See MALAK, page 3

said

Larry Carpenter of .
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under review

BY DOUG THOMPSON

. Democrat Benton Bureau

MALVERN - A Hot Spring
County grand jury decided Fri-
day to investigate the 1985
dcath of a man who was ruled

a case of suicide by local au- -

thorities and Dr. Fahmy

state medical _exam-

If thc ruling is ovcrtulned

]
© Continued from Page One

the body exhumed on June 19,
1985.

¢ After the June 20, 1985 au-
topsy “old Quincy (Malak) told
me my son held the shotgun
above his head and the pellets
bounced off the floor and into
the ceiling,” Bennett said Fri-
day. “Quincy” was the name of
a crime-fighting pathologist on
§elevxslon

¢ “TI've been over every inch
of the soft floor tile in that

mg, the shotgun-damaged celi-

_ingtile and other evidence.

Bennett asked Harmon for
permxssmn to speak to the

~grand jury. He testified for-

about an hour Friday morning.
After another hour's delibera-
tion, Harmon came out and’
told Bennett, “They're going to
doit.” |
The 1985 autopsy report
said Robert could walk, talk:
and even run from the time of.

the shot until his death. The ' ..o=iugs

report was released by Hardin

it would be the third time in bedroom,’”’ Bennett said on Scpt. 20, 1985, after the fam-
three years that a grand jury “Nothing bounced " %Klgﬁago&:ge&&f;;lﬁurrisa‘:}gsn

reversed a Malak decision. An-
other rulmg was reversed after
a coroner’s inquest. -

The Hot Spring County-

grand jury made its decision
after interviewing the victim'’s

- father, who has spent six years

trying to reverse the suicide

‘ruling.

The grand jury will meet
again on either Aug. 20 or Aug.

27 to begin its investigation of
- Robert Wayne Bennett’s death
on Feb. 28, 1985, Prosecuting

Attorney Dan Harmon of Ben-
ton said.

Bennett, 27, died at his Mal-

vern home of a single shotgun

blast that entered his upper
chest and came out his lower
back. Shotgun pellets were
{olund in the bedroom’s ceiling
ile

Malak confirmed local au-
thorities’ finding of suicide

after Bobby Bennett, the vie-
tim’s father,
. questions to convince then-

raised enough

Prosecuting Attorney Joe
Kelly Hardin of Benton to have

See MALAK, Page 15A

—

v Neither Malak. nor his su-

‘pervisor, Jim Clark, the state

€rime Laboratory director,
tould be reached at their of-
(ices early Friday afternoon.
1 In police photographs, a
bloody track with what
appeared to be drag marks in
it led down Robert Bennett's
hall from the bedroom to the
home’s front door. Malak told
Bennett that his son bled to
death as he went to the door
after the 12-gauge blast tore
away the lower half ‘his left
lung, Bennett said.
i At the time of the death,
Robert was divorcing his wife,
Teresa. The estranged wife,
Bennett said, had moved out to
live with Raymond C. Sanders
Jr. of Malvern, at the time a
bu.rglary suspect.

-Sanders, 30, is now on death
row with two death sentences
2nd one sentence of life with-
Dut parole for cap1ta1 murder
:convictions for crimes commit-

" ‘ted in 1989.
¢ Sanders was sentenced to

life without - parole last year
for the murder of Federick M.
LaSalle, 33, of Malvern on Dec.
31, 1989. Later last year, Sand-

ers was sentenced to death .

twice in the November 1989
murders of a Malvern couple,
Charles and Nancy Brannon.
Robbery was the alleged mo-
tive in all three capital murder
¢onvictions.

; For six years after Malak'
findings ended the Arkansas
State Police investigation into
his son’s death, Bennett has
conducted his own. He col-
lected more than 1,400 docu-

of a body for criminal investi-
gation in Hot Spring County
history, county Coroner Ernie.
Cox said at-the time.

Since 1988, two grand juries
and one coroner’s jury have re-
versed findings by Malak. One

~was the much-publicized 1988

Saline County grand jury in-
vestigation led . by Harmon;
then a special prosecutor, into
the deaths of Kevin Ives and
Don Henry, two Saline County

_teen-agers whose bodies were.

found after they were hit by a
trainin 1987.. .
The other grand jury case

involved a death in Little,
River County. Malak ruled the .

death an accident; the jury de-
cided the victim was strangled.
No arrest resulted in that case.
And a Pulaski County coro-
ner’s inquest reversed a Malak
ruling that a nursing home pa-
tient 'died of pneumonia. The

coroner’s jury determined the
patient died of a severe beat-
ing. A suspect in the case

pleaded innocent by reason of

insanity.

The newly formed state
Crime Laboratory Board has
taken five of Malak’s most con-
troversial cases to review in its
ev_aluetion of him. Clark has
said in earlier interviews that

now might be a good time for._
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" gory Stephens of Hot Springs.

- - e = S VET

tunitics elsewhere.
In one of the cases under re-
view, Prosec” g Attorney
Paul Bosson h... scheduled a
news ' conference for 1 p.m.
Wednesday at the Garland
County Courthouse. There Bos-
son will reveal sfudies by

. three other pathologists who

disputed Malak’s findings in
the 1990 shooting death of Gre-

- o

Clark said he  will order:
DNA testing of tissue samples :
in Stephens’ case because one ;
of the three pathologists con-}
sulted by Bosson has ques-
tioned whether the tissue exa-|
mined is from Stephens’ body.

The Hot Spring County:
grand jury began meeting in-
February at Harmon's request
to discuss a variety of topics.

——-—
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Wil tell if tissue was Stephens’

By Joe Nabbefeld
Gazette Staff

The State Crime Lahoratory will

;- pay between $450 and $1,500 for
"genetic tests to see if Dr. Fahmy'

Malak used the
correct body
tissue to make a
cause-of-death
ruling that led
to dismissal of |\
murder charges |
against a sus-
pect.
_“I don't per~
..-sonally . think
:'we made a mistake on the slides,
-7 but'it does happen, so I don’t mmd
" sending them out to clear this up,”

i-'said Crime Lab director Jim Clark-

- Thursday. .
Clark decided to get the tests

whxch will take between three and :

six weeks, after the Arkansas Ga-
zette reported Thursday that an
outside medical examiner found it
( ‘‘most likely” that the wrong slides
were used.
Clark expects to hire Forensic
Science Associates in California to
. perform DNA tests, he said.

The tissues in question are from
Gregory Stephens of Hot Springs,
who died of a gunshot wound to the
back of his head in Hot Springs on
Aug. 18, 1990. Ernest D. Lemons of
Hot Springs went on trial for mur-

. der in the shooting in March.

- Witnesses said. Lemons was

‘standing 'in the street some 40

yards from Stephens when two
shots were fired. Malak autopsied
Stephens’ body and his official re-
port gave no indication that the
shot could have been fired from
any closer than that. -

Then at trial, State Medical Ex-
aminer Malak testified that slides

he viewed the morning of the testi- .

mony, as well as lead traces in
Stephens’ hair, indicated that the
shot was fired from point-blank.

The prosecutor in the case re-
acted by having the charges against
Lemons dismissed. Lemons can’t
be retried for the crime.

Angered at losing the suspect,
Garland County Prosecutor Paul

Bosson set out to prove Malak

erred. He distributed Malak’s re-
port to three other medical exam-
iners for their opinions.

Thecase

B Garland County prosecutor
thinks State Medical Examiner -
Dr. Fahmy Malak may have tes-
Uhed in a murder trail based on.
mix-up slides.

El The State Crime Lab will pay :
between $450 and $1,500 to
have genetic testing performed
. on the slides to determine if the
tissue in the slides matches the
bodies.. ;

El The testing will take three to
six weeks.

,.\3

The St Louis examiner, Dr. Mz-
chael Graham, also reviewed thé
slides and. photos of Stephenst
wound. He.reported back to Bos-

son on Monday that the slides -

looked so different from the photos

that they’re “most likely” from-g"

body other than Stephens’.

:No one disputes that Graham
received the same slides as Malak
used, and that they are tagged with
Stephens autopsy number —=
which-is 443-90. The question is
whether the wrong tissues were

tagged 443-90 before they were

‘
.

See MALAK/73 N
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Continued from Page.1B

returned to Malak to review the
day of the trial.

. Graham and the other two exam-
iners all said the evidence in Mal-
ak’s report describes a wound from
a long-range gunshot.

- Graham recommended genetic
tests of the tissues to prove
whether they are from Stephens.

Malak said in an interview

"Wednesday that he thinks the

“slides'contained Stephens’ tissue,

but that errors in labeling slides
can happen.

Bosson plans to hold a press
conference in Hot Springs
Wednesday to dxscuss his three

 medical examiners’ opinions. He’

paid Graham $750 for his service,
as Graham requested, while the
other two charged no fee. )
_If asked, Bosson said he will
personally present the findings to
the State Crime Laboratory Board,
which is reviewing Malak’s perfor-_
mance. '

Bosson has called for the firing of
both Malak and Clark, who read.
Malak’s autopsy report after Lem-
ons’ trial and then issued a state-”
ment to Gov. Bill Clinton that he‘
found Malak hadn’t erred. . .~

“My fuss with Clark is that he’
never made any attempt to do what
I did — bring in these outside
experts to get to the bottom of
this,” Bosson said Thursday. “I
don’t know if these were the wrong
slides or not, but he should find
out.”
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murder case werc correct. The
findings were challenged by
all three pathologists con-
sulted by Prosecuting Attorney
Paul Bosson of Hot Springs.

Bosson will present the re-
ports of the three pathologists
at a news conference at the
Garland County Courthouse at
1 p.m. Wednesday, Bosson an-
nounced Thursday.

One of those pathologists,
Dr. Michael Graham of St
Louis, has told Bosson by let-

sudydag SL'A\.

ter that the tissue samples sent
to him by the Crime Labora-
tory did not look like the tissue
surrounding the gunshot
wound as shown in ¢lose-up
pictures. Graham recom-
mended the DNA test, which
will be used to make sure the
tissues came from the victim.
“I'm going to do it,” Clark
said about ordering the tests.
“It's just a matter of finding a
laboratory able to do it.” The
Crime Laboratory does not
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Ceutopsy finding to be weighed by D

perform the test, he said,
which compares genetic sub-
stances found in all body tis-
sue. :

Bosson ordered the review
by other pathologists after his
deputy prosccutor had to
dismiss'a murder case in mid-
trial because Malak surprised
him by testifying the shot was
fired at short range. The prose-
cution was contending the de-
fendant, Ernest D. Lemons of
Hot Springs, fircd a shot from

tests:

ber, but they're indicating to
me they’ll probably have a spe-

the middle of the strect in
front of Stephens' home while
Stephens was on the porch on
Aug. 18, 1950.

Clark does not know if he
will have DNA test results in
time for the Crime Laboratory
Board’s next mecting, he said.
The board is reviewing five
controversial cases in its cval-
uation of Malak. One of those
cascs concerns Stepheus.

“The next regular meeting
of the board is not until Octo-

around the end of this month,”
Clark said. Clark has been
gathering information on the

members want to look at it be-
fore October.

If the DNA in the disputed
tissue samples. matches the
DNA in a vial of Stephen's
blood at the Crime Laboratory,

See MALAK, Page 58
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five cases, he said, and board"
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 findings in a
bmitted Mon-

day to Garland County Prosecutor

Paul Bosson, who hired the St.

“Louis pathologist to' review the

Stephens case. Graham recom-
mended that the State Crime Lab-
oratory conduct genetic testing to
determine if the tissue samples
actually are Stepheng’.

Bosson sought the opinion of
Graham and two other outside
medical examiners, he said, be-
cause he wanted to prove that
Malak had erred. Lemons can't be
retried because of the legal prohibi-
tion against double jeopardy, but
Bosson said he plans to submit the
new findings to a state panel that is
reviewing Malak's competence.

In a rare interview, Malak told
the Arkansas Gazet:e on Wednes-

D

day that he thinks he used the
correct tissue samples. But if there
was a mistake, it was committed by
co-workers in the State Crime Lab-
oratory who are responsible for
labeling tissue samples, he said.
He said he stands by his finding
that Stephens died of a shot from a
gun fired while it was held against
the back of his head, creating a
contact wound, .
But Bosson also has received
reports from a San Antonio, Texas,
medical examiner and from a for-
mer assistant to Malak who agreed
with Graham that Malak’s official
autopsy report indicates that the
bullet was fired from a distance.
Only Graham, not the other two
pathologists, examined slides that
hold slices of the tissue along the
channel that the .22-caliber bullet
created through Stephens’ skin,
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skull and brain,

The Stephens case is one of five
Malak has handled that are under
review by the new State Crime
Laboratory Board. The board is
evaluating Malak’s performance to
determine whether he should con-
tinue in his job,

Lemons was accused of shooting
Stephens on Aug. 18, 1990, during
a dispute involving Stephens’ for-
mer girlfriend. Witnesses said
Lemons was standing in the street
and Stephens was on hig porch
about 40 feet away when the shot
was fired.

Bosson’s deputy prosecutor,
Bruce MacPhee, handled the case
and had read Malak’s autopsy re-
port before the trial. MacPhee said
he was surprised when Malak testi-

See MALAK/4A
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' . ) File Photo
Dr. Fahmy Malak: Says he used
correct tissue in murder trizl.
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[alak says co-worlkers g

Continued from Page 1A

fied that the shot was fired point-

blank because the autopsy report

did not indicate that.

Upon hearing Malak’s testi-
mony, the deputy prosecutor re-
quested and received dismissal of
the murder charge against Lem-
ons. :

Malak has repeatedly said the
problem arose because MacPhee
didn’t hold a pretrial conference
with him to find out what he
!"planned to say.

* Wednesday, Malak said that he
looked at the tissue samples for the
first time earlier on the same
morning he testified. He told the
court that the samples showed
amounts of gun powder.

“I was called the afternoon be-
fore to be to the court at 10 a.m.”
Malak said. “I asked for the slides.

-They [crime lab workers] brought

_them to me. ... I can’t swear which

i is which. Things could happen, I

: can't explain.”

Malak also told the Gazette that
a laboratory analysis of Stephens’
hair that he received just before
testifying showed lead on the hair,
also indicating the shot was fired at

i close range. Gunshot residue on
. Stephens’ hands leaves open the
possibility that Stephens fired the

e

shot himself, Malak said.

But Graham, the St. Louis medi-
cal examiner, said crime lab photo-
graphs of Stephens’ wound show
no gunpowder, ash, burns or other
evidence of a contact wound. The
tissue samples, meanwhile, showed
substantial amounts of these, ‘“to
such an extent that it can be seen
with the naked eye,” Graham
wrote in his statement to Bosson.

“At this point, I think the most
likely explanation accounting for
the ... discrepancy is that the
wound in the photograph is from a
different individual than the
wound depicted in the microscopic
slides,” Graham wrote.

Malak countered that no ashes or
soot are visible on the photos be-
cause bleeding and cleaning of the
wound at the hospital washed them
away. )

“You have to remember, with
any small-caliber wound, the most
common mistake a medical exam-
iner can make is to determine the
distance from a photograph.
You've got to see the wound,”
Malak said.

Malak said he found some gun-
powder inside the wound. His au-
topsy report made no mention of
that, but some handwritten nota-
tions in an accompanying note file
contained two references to “gun-

Quguot 8,199/

ave nin samples-

powder in wound.”
Dr. Robert Brux of San Antonio,
a medical examiner in the Bexar
County Medical Examiner’s office,
said in a 1%-page statement to”
Bosson, “My opinion is that this
gunshot wound to the head is a
distant gunshot wound as there is
no evidence-of close-range firing.” -
Brux stated he found it “trouble-
some” that ‘‘nothing in the au-
topsy report” supported a finding
of a contact wound. .

“Handwritten notes describe
‘powder inside wound’ with no de-
scription as to the quantity. ... This -
obviously is of paramount impor- -
tance and should have been de- -
scribed in the autopsy report,” .
Brux wrote.

Dr. Lee Beamer of Hot Springs, . .
who was fired by Malak in the .
mid-1980s, was the third medical ;
examiner who submitted a report :

The State Crime Lab Board last -
month began a formal review of
Malak’s performance in response -
to numerous complaints about:
Malak’s competency. The board
has solicited documnents about five
cases and is expected to hold its
second meeting near the end:of
August, said Jim Clark, crime lab-.

&%\&ow&u oy
2

e

RN iy 200 s

|
¢




Says faulty testimony

caused case disnmussal
BY R.L. JACKSON
The Sentingl-Record

HOT SPRINGS - Garland
County Prosecutor Paul R. Bos-
son wants the Arkansas Crime
Laboratory Board to act on what
he belicves to be poor job per-
formance by the state medical
examiner and the dircctor of the
state Crime Laboratory.

Bosson said testimony by
state Medical Examiner Fahmy
Malak in a March 28 murder
trial resulted in charges against
the accused being dropped. Bos-
son also said that James T.
Clark, director of the state
Crime Laboratory, provided
slides of the wrong victim to in-
dependent forensic specialists,
who questioned Malak's version
of the victim's death in that
same trial.

Malak testified in the murder
trial of Ernest Lemons, 21, of
Hot Springs, who was accused of
shooting to death Gregory
Stephens, 25, also of Hot
Springs, the night of Aug. 18,
1990.

Testimony by witnesses dur-.
ing the trial indicated two
“pops,” possibly gunshots,

sounded from an area about 50 .
feet from where Stephens’ body .

was found.

Malak testified the fatal shot
was fired with the muzzle
placed “tightly against the skin”
in the lower part of the victim’s
skull.

Because Malak's testimony
and the testimony of the wit-
nesses differed drastically, the
prosecution dismissed the
charge against Lemons.

Bosson said responses f{rom
the independent pathologists
who reviewed the evidence con-
cluded the fatal shot-was fired
from a distance.

Bosson's anger over the testi-
mony spurred his complaint to
Clark. : .

On July 15, the State Crime
Laboratory Board instructed
Clark to obtain the investigative
file in the Stephens murder to
reveal any information “which
might have been used to deter-
mine the cause and manner of
death.” o

Clark refused to comply with

See MALAK, Page 1CB
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the request and said: “This off-
ice nor the various law enforce-
ment agencics in my jurisdic-
tion are in a position to specu-
late as to what materials might
have been used to determine
the cause and manner of death
in this case.”

Clark could not be reached
Wednesday for comment.

Bosson said he would be

happy to meet with the board to
discuss materials he has
received from independent
medical examiners.
"~ “I'would like to point out that
the inquiry of the board should
be directed toward whether or
not this office was provided full,
complete, accurate and truthful
information concerning this
case,” Bosson said of the Lem-
ons murder trial.

To support his claims, Bosson

sa_\id he has collected forensic -

reports from Dr. Lee F. Beamer,
a consultant in forensic pathol-
ogy from Hot Springs; Dr. Rob-
ert C. Bux, a forensic pathologist
in San Antonio; and Dr. Michael
Graham, associate professor in
the School of Medicine at Saint
Louis University at St. Louis.
David S. Clinger, prosecuting
attorney for the 19th Judicial
District including Benton and
Carroll counties and a niember
of the Crime Laboratory Board,
has written all prosecutors in

Arkansas inviting comments

about Malak’s job performance.

Bosson said he responded by
telling Clinger about the
Stephens  killing and Malak's
testimony.

“I am concerned that there
appears to be a scrious problem
in the office of the megigal ex-
aminer,” Bosson wrot&Jin his
letter to Clinger. “My only putr-
pose in appearing bhefore the
Crime Lab Board would be to

show the information I have de-

veloped.”

e
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MON  JELLO — A circuit
dge Friday morning acquitted
illard “Buddy” Nm:ow and
enda Long of
pital murder
arges, ending
wo-week trial
Lthout any tes- .
nony from
2 defense.
‘rom what
e juror had’
n and heard,
» juror said
day, the case never should have
n brought to trial.

I wasn’t surprised whatsoever,”

xa:m<

said the j juror, Nm:s&r McFalls of
Monticello. “The prosecution had
shown us absolutely nothing in the
20 witnesses that they brought for-
ward.” .

A stunned silence broken by faint
sounds of crying and sighs of relief
permeated the Drew County court-
room after Circuit Judge Stark
Ligon announced that he had ap-
proved a defense motion for a di-
rected verdict of acquittal.

About five armed law enforce-
ment officials were in the court-
room at the time, and Ligon en-
couraged people to leave the

.courtroom before becoming emo-

tional. After Glenda Long left the
courtroom, screams were heard
from the hallway.

The state had sought a sentence
of life in prison without parole for
Kelley, 46, of Bastrop, La., and
Long, 43, of Crossett. They were
accused of plotting and carrying
out the murder of Kelley's wife,
Shirley Kelley, on Aug. 12, 1989.

“I don't know what to say,” Wil-
lard Kelley said Friday, as he tear-

fully embraced family members. “I.

knew I wasn't guilty of anything.”
Long, after re-entering the court-
room, said the first thing she
wanted to do was cross the state
line.
“I'm glad that it's over,” she said.
Long, who said she lost every-

, thing she had after being jailed for

65 days, said she would look for a
job. Kelley, who used vacation days
from his job at International Paper
Co. in Bastrop while being tried,
said he probably will take another
week off and then go back to work.
Kelley also was charged with hin-
dering prosecution in his wife’s
death.

The defense contended that
Shirley Kelley committed suicide
when she jumped from a pickup
truck her husband was driving on
state Highway me south of Cros-
sett.

“The truth prevails in the end,”

Kelley’s attorney, Robert Bride-
well, said through tears. “We've
lived this case, we've breathed this
case for two years. I was convinced
he was innocent.”

“I feel wonderful,” said Gayle
Zimmerman, Long’s attorney.
“Now Emu&m she can get on with
her life.” )

Special Prosecutor John Frank
Gibson said that despite the ac-
quittal, he was satisfied he proved
what had happened.

On Thursday, he argued before
Ligon that all he had to prove was
cause. He said that although the
testimony of state witnesses con-
flicted, it still substantiated a num-
ber of different theories that could
support charges ranging from capi-
tal murder to manslaughter to neg-
ligent homicide.

Ligon’s issued his E::m in a-

10-page ¢pinion that said the state

had failed to show any evidence

without resorting to speculation
that a crime had been committed.

-
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MONTICELLO
,,ﬁm., and Glenda Long, 43, of

“rossett (Ashley County), were .

>mx>zm>m DNKOOI\/._. o ,..m>,_.C DAY,

Lovisiana man, ex-lover

b

- Willard *
‘Buddy” Kelley, 46, of Bastrop, -

cquitted Friday morning of*

apital murder in the death of
elley’s wife, Shirley.

A Drew County Circuit
uoE‘m‘ 1dge also acquitted
Kellé, .f hindering apprehen-
jion in the Aug. 12, 1989 death.

Robert Bridewell of Lake

Village (Chicot County), attor-
ey for Kelley, and Gayle
Zimmerman of Crossett,. who
epresented Long, asked for

W Acquitted

T

AUGUST 3, 1991

dirccted verdicts in the case in
a two-hour hearing Thursday.
~ Circuit Judge Stark Ligon of
Warren (Bradley County)
granted their motion at 9 a.m.
Friday morning - two years
too late, said the defendants
~and their attorneys.

The state sought a sentence
of life in prison without
parole. The trial was moved
heré from Ashley County be-
cause of pretrial publicity.

Long originally was indicted
by an Ashley County grand
jury called to investigate
wrongdoing in the county, es-
pecially the Crossett Munici-

them any case filed on investi-
gations by uncertified officers
would be dismissed on the

e

acqul

pal Court.
John Frank Gibson, who
acted as special prosecutor in
the eight-day trial, was pro-
secuting attorney for the 10th
Judicial District at the time.
He quashed the indictment
and filed direct charges
against the two, saying they
plotted Shirley Kelley’s death
because they were having an
affair. :
The defense said the entire
investigation had been
mishandled and that Mrs. Kel-
ley stepped from the family
pickup that night and was
killed by a truck that was fol-

1

Sefhe ! £ e 1w
tted of murder

lowing them. They said the
Kelleys were driving down the
rural stretch of Arkansas 133
trying to settle their differ-
ences after she had been told
of the affair between her hus-

band and Long.

Neither Kelley nor Long
shawed any emotion during a
long series of hearings, mo-
tions and scientific tests on a
hair found under Long’s car by
investigators trying to prove
she ran over Shirley Kelley.

But they sobbed after the
acquittals were announced.

See ACQUITTED, Page 98

heavy vehicle. The numerous
marks were made by the pass-
ing of more than one set of

tires over her body, he testi-
" fied.

Bridewell said after Malak’s
testimony that the failure to
support the state’s contention
that more than one vehicle had
run over Shirley Kelley had
killed Gibson’s case.

Gibson said Friday morning
that .:6 Malak testimony had
nothing to do with the ruling.
He :.ma argued in the Thursday ‘
hearing that the jury at least !
should be allowed to decide if SR
the conduct of the affair be- &
tween the two had caused -
m.::,_a% Kelley to commit sui-
cide, thus leaving them liable
for negligent homicide or man-
slaughter convictions.

spot.

About two months ago, de-
fense attorneys and f{amily
members located a 1976 red
Ford pickup at Huttig (Union
County) and found hairs iden-
tified as those of Shirley Kel-
ley benecath it, supporting
their contention that another
vehicle, not Long’s, ran over
Mrs. Kelley. .

On Tuesday, Dr. Fahmy
Malak, state medical exam-
iner, after saying since the
death that Mrs. Kelley was run
over. ‘“multiple times” and
probably laying down at the
time, testified that he now be-
lieved she was standing when
she was hit, and her body was
all but destroyed by a single,

) : " O LS

o .Oo:::cma from Arkansas Page

and Kelley was hugged by fam-
ily members and flanked by
_ - his daughter Tami, 19, and son,
{ Wade, 15.
) “T just can’t talk,” he said. “I
just don't know what to say.”
Mascara streamed down
Long's cheeks as she hugged
Zimmerman and Bridewell.
. “Two long years,” she said.

.The case hit legal snags
from its inception as the de-
fense challenged searches of
Long’s house and car made by
deputies who weren'’t properly
certified to do so. Ligon had
Just written a memorandum to
sheriffs in the district telling
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MONTICELLO -— Circuit
Judge Stark Ligon declined
Wednesday to replay a tape record-
ing of court proceedings for the
Arkansas Gazette to clear up un-
certainty about the state medical
examiner's testimony Tuesday
ahout the death of Shirley Kelley.

At issue was whether Dr. Fahmy
Malak said at one point in the
murder trizl of Willard “Buddy”
Kelley and Glenda Long that more
than one vehicle had run over the
victim, while adamantly stating
later that just one heavy vchicle,
such as a pickup truck, had run
over her.

Reporters for the Arkansas Ga-

o, prges r‘«:s.f*ﬂ: D
- \J\J\m‘m. Whar A L

o play tape of i

zette,- Arkansas Democrat and a

Crossett radio station all agreed.

Tuesday that they thought they
heard the conflicting testimony
from Malak.

However, attorneys for the state
and defense said later that day they
did not think Malak — who is from
Egypt and speaks with a thick
accent — cited another vehicle, but
rather had referred to passage over
the body by more than one “wheel”
of one vehicle.

The prosecution is expected to
conclude its case today. Special
Prosecutor John Frank Gibson
concentrated his case Wednesday
on the Long and Buddy Kelley's
affair.

The Democrat reported that

alcil’s L“ En m@my

Malak had sald at one point that
more than one vehicle had run over
Shirley Kelley, and that his testi-

mony had resulted in three ver- |

sions of how Shirley Kelley died.

Ligon said he decided it was
prudent not to replay the tape
unless requested by the jury or the
attorneys. Special Prosecutor John

Frank Gibson agreed that it should |

not be replayed at this'point. Gayle

. Zimmerman, representing co-de-

fendant Glenda Long in the mur-
der trial, said she would consider
asking the judge to replay the testi-
mony tape.

The defense has contended Shir-
ley Kelley was struck by a pickup
that belonged to a Huttig (Union
County) man.

I

G

«Er

S
k4

D L AR T “is %0 5 05 NS ok Pt hrrars



\" “,'-.‘,\ -A.“-' Y7: 7 ‘/.73-0‘“\("
8 HH ‘IR
O VICUIET

| BY JOE FARMER

Demaocrat Pine Blulfl Burcau )
MONTICELLO - Nearly.
three hours of testimony Tues-
day by Dr. Fahmy Malak, the
state medical examiner, in the
capital murder trial of Willard

“Buddy” Kelley and Glenda

Long resulted in three differ-

ent versions of how Shirley

Kelley died. )

Kelley, 46, of Bastrop, La.,
and Long, 43, of Crossett (Ash-
ley County), are charged with
plotting his wife's death the
night of Aug. 12, 1989, on Ar-
kansas 133 just north of the

Louisiana state line in Ashley

County. The state is sceking a

sentence of life in prison with-

out the possibility of parole.

Malak testified in Drew

County Circuit Court that Shir-

ley Kelley was face-down when

! she was hit, she could have

(‘"\ been run over more than once

~” by a single vehicle, and she

could have been hit by more
than one vehicle.

But on cross-exainination by
Kelley's lawyer, Robert Bri-
dewell of Lake Village (Chicot
County), Malak said she was
standing when she was hit and
was run over by a single heavy
vehicle, such as a Ford pickup
truck found about two months -
ago by defense attorneys at
Huttig (Union County). ’

“This 1is consistent with
being run over by a vehicle .

" more than once,” Malak testi-
fied after dectailing Mrs. Kel-
ley’s injuries. John Frank Gib-
son, special prosecutor in the
case, said that matches
Malak’s written autopsy report
and led investigators to be-
lieve Shirley Kelley was run
over more than once by the
same vehicle.

Malak testified she was face
down when she was hit from
the rear, “then run over by
more than one vehicle.”

But during cross-examina-
tion, Malak was asked to give
one opinion about the death,
IIe said injuries to Shirley
Kelley's right thigh were con-
sistent with being hit by a
headlight, and he belicved she
was hit by a single heavy vehi-

Fahmy Malak
cle one time while standing.

Gibson has said the Kelleys
were in their pickup on the
highway when he pushed her
into the path of Long’s car. He
contends Shirley Kelley also
was hit by another vehicle.

The defense contends Shir-
ley Kelley jumped from her
husband’s truck during an ar-
gument.

Gibson, questioning Malak
again, asked if he was saying
she was run over by the same
vehicle more than once.

“No, sir,” Malak replied.
“The evidence indicates that
Shirley Kelley was run over by
one large, heavy vehicle, and
I'm here to testify to the truth
whether it helps the defense
or the prosecution.”

“The state’s case is deterio-
rating,” Bridewell said after
Malak left. “Where’s the mur-
der? How could there have
been another car?” .

Bridewell said Malak had
been consistent in his dealings.
with defense attorneys. How-
ever, Gibson said the Malak .
testimony differed almost
every time he’d been ques-
tioned about the death, but he
was expecting that.

“Did you hear anything that

alllazcl you. idouil 1Lp/1iLu

when asked about the effects

—=the testimony. “I knew what
was going to say.”

Gibson said the Malak tur-
naround should open the door
for him to show photographs of
the body to members of the
jury - something the defense
lias tried to block.

“Then the jury can decide,”
Gibson said. .

Donald E. Smith of the state
Crime Laboratory testified

Tuesday afternoon thatheexa- . . .

“mined a hair found in a search
of Long’s car more than a week
after the incident and hairs
from the truck located last
June. :

In both instances, Smith
said, the hairs matched those
from Shirley Kelley's head.

__ _Gavle Zimmerman of Cros-

sett, who represents Long,
hammered away at how much_
damage a hair would sustain
in an accident or when being
removed from underneath a
vehicle. Bridewell tried to get
Smith to say evidence from the
truck was more conclusive
than that {rom Long's car.

Asked to compare the two
sets of hairs and possible in-
volvement of vehicles, Smith
replied it was like having two
“full glasses of water.”

That, said Gibson, keeps
alive his theory of two vehicles
being involved in the death.

Malak's job wperformance

has been under fire for some
months. At a July 15 meeting,

" the state Crime Laboratory
Board refused to fire Malak,
- despite calls for his termina-
tion from the relatives of some
people on whom he has per-
formed autopsies. The board
instead promised to investi-
gate several of Malak's conclu-
sions. .

After the meeting, Jim
“Clark, director of the state
Crime Laboratory, said Malak
had “a 50-50 chance” of keep-
ing his job. “It’s a crap shoot
from here.”

Arkarisas Demecerat
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By Tamara Mohawk
Gazetie Pine Bluff Bureau

MONTICELLO — The state
medical examiner said Tuesday he
believed Shirley Kelley was run
over once by a single vehicle, in
testimony that defense attorneys
claimed shot down the capital mur-
der case against Willard “Bugady
Keliey and Glenda Long.

Dr. Fahmy Malak’s tcs'{i;‘nony
appeared to conflict with his au-
gggsy report, which said the vxctm},
wes run over “‘more than once,
but Special Prosecutor fl_ohn TFrank
Gibson said he could stiil prove the
Aug. 12, 1989, death was no acci-
dent.

“] didn’t hear anything damag-
ing to my case,” Gibson said in an
interview after Malak testified.
The .medical examiner has come
under fire for his rulings and testi-
mony in other criminal cases.

The state is seeking life in prison
without parole for Long, 43, of
Crossett, and Willard Kelley, 46, of

Bastrop, La. The prosecution has
said a torrid love affair between the
two led them to plot and’carry out
the slaying of Shirley Kelley, 42.
Willard Kelley brought the man-
gled body of his wife to a Bast_rop
hospital about 10 p.m. the night

See VEHICLE/ED
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Continued from Page 18

she died.

Two vehicles have become an
issue in the case, and defense attor-
neys said Malak's testimony that
only one vehicle had struck Shirley
Kelley was to their clients’ advan-
tage.

Police investigators pulled a sin-
gle hair from Long's Mercury
‘Tracer a week after the death, and
‘Don Smith of the state crime labo-
ratory testified Tuesday that the
strand was “microscopically simi-
lar” to Shirley Xelley's hair.

The defense has contended, how-
aver, that Shirley Xelley was
struck by a truck after jumping out
of her husband’s pickup in a sui-
cidal leap onto state Highway 133
south of Crossett.

Smith also testified, howcver,
that several hairs and clothing ii-
bers from a piclup once owned by «
Huttig man appeared to match the
viztim'’s, Robert Bridewell, Willard
Koalley's attorney, and Gayle Zim-
merman, Long's attorney, reported
two months ago that they had
located that truck.

Bridewell and Zimmerman, who
have suggested a hair sample could
have been planted on Long's car,
maintained Tuesday that the state
hac! failed to prove its case after
three days of testimony.

“wlalalk’s  testimony today
merely emphasized the f{act that
this was an automobile accident,”
said Bridewell. :

“It killed the state’s case,” he
said during a break in testimony.

Malalk testified that his autopsy
had indicated Shirley Kelley was
run over by a “large, heavy
vehicle.,” He said he never had
intended to imply that she had
been run over more than once or by
raore than one vehicle, but rather
by more than one tire of the same
vehicle. .

“One single, large, heavy
vehicle,” Malak said when pressed
by Gibson, “and I am here to
testify to the truth.” Malak eleo
testified that the victim was alive
when she was run over, that her
body received numerous crushing
blows, and that it anppeared she wos
standing up when first struck from
the right in the back.
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-Word of advice to the state
Crime Laboratory Board:

" Give Springdale lawyer John
Lisle o eall.

The Crime Laboratory Eoard is
reviewing some of the disputed
cases handled by state medical ex-
aminer Dr. Fahmy Malak.

- Lisle s familiar with a case in
which he claims Malak manipu-
iated evidence, possibly to the det-
riment of a Little Rock man ac-
cused in a fatal shooting. Lisle
caught Malak on a videotaped de-
position. .

The Crime Laboratory Board
2150 should du more than review
medical findings. It should read
transcripts ol Mialalk’s sworn court
testimony. His changes in position
and misstatements about creden-
tials are worth a look.

. m
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Controversial rulings
by Malak to be studied

BY RACHEL O'NEAL

Cemocrat Capitol Bureau

The state Crime Laboj'atory
Board will limit its review of
the state medical examiner to
five centroversial cases, Crime
Lab Director Jim Clark said
Friday. .

The new board decided a
its first meeting Monday (o in-
vestigate complaints by five
pcople who said Medical Ex-
aminer Dr. Fahmy Malak
mishandled autopsies of their
relatives.

“At this point in time, I be-
lieve the board plans to only
look at those [ive cases pre-
sented before us,” Clark said.
“But just looking at these five
may or may not be the close of
this thing.”

Clark said he is aware that

otaer Arkansans have com-
plained that Malak has
votched auiopsies and given
false testimony. But, he said,
the board will concentrate on
the five cases for the mean-
time.

The board probably will
conduct most of its reviews in
open meetings. But personnel

‘matters will be discussed in

closed secssion. The meeting
probably will be held in six
weeks, Clark said.

Dr. Annette Landrum, a
Fort Smith pathologist who

helds a scat on the commis-

sion, said Friday she Dbriefly
has reviewed onc of the cascs.

“It's hard to explain some of
the marks on the body, but
there may be some explana-
tions that I'm not aware of,”
Landrum said.

Landrum looked at photo-
graphs of the body of Olivia
“Janie” Ward of- Marshall
(Searcy County). Malak pro-
nounced Ward dead from a fall
from a 13-inch-high porch.
Ward's father, Ron Ward, con-
tends his daughter was beaten
to death.

- WERRNEY

The other disputed cases
are: :

& The 1987 deaths of Bryant .
teen-agers Kevin Ives and Don
Henry on railroad tracks'in Sa-
line County. Malak conclided
the boys were hit by -a train
after they had smoked mari-
juana and lay down—en ihe
tracks. A grand jury ruled the

. deaths as homicides.

o The 1990 shooting of
Kimberly Iron Schwartz in.the

_Dumas (Desha County) home.of

Martin Lee Walt 11I, who was
acquitted in the case. Walt
said he shot Schwartz in self-
defense. Malak concluded the
two shots were fired five min-
ules apart.

o The 1990 shooting of Gre-
gory Stephens of Hot Springs.
The case against Ernest Lem-
ons in the death of Stephens

was dismissed after Malak tes-

tified the shot was fired at
point-blank range. Witnesses
said the shot was fired [rom 20
fect away.

o The 1985 drowning of Jim-
mic Seigrist of North Little
Rock. Malak ruled the death
accidental. The family con-
tends the death was a homi-
cide. .

ARKANSAS DEMOCRAT © FRIDAY, JULY 19, 1091
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LITTLE ROCK (AP) — The
state Crime Laboratory Board’s
review of five disputed cases
handled by the state medical
examiner will bz handled in
open meetings, the Crime Lab’s
director says.

At its first meeting on Mon-
day, the board decided to review
the medical examiner’s perfor-
mance, but didn’t decide if it
would be open or not.

- Crime Lab Director Jim,vC]ark'
said Wednesday that he wpuld
solicit in writing the doéuments
on the five cascs andl notify '
Loard chairman Df. 1. Dodd Wil-
son when he received them.
Clark "said Wilson probably

| A
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Malak' testified that the shot
was fired at point-blank range,
contradicting witnesses who
said the shot was fired from 40

feet away.

—The 1985 drowning of Jim-
mie Seigrist in Pulaski County.

E

iciak review

would call a public meeting in
six weeks to review the cascs.

Clark also sall it's possible
that the board would eventually
hire out-of-state pathologista to
conduct a review of Malak's per-
formance. That has not been
authorized by the board.

Board Vice Chairman Kathy
Goss of Lonoke said at Monday's
meeting that the documents
would come from family mem-
bers, law enforcement agencies
and the state Crime Lab, shec
said.

Ms. Goss said the boardfalso
would look at reports by &&de
e\perts who reviewed talk’s
work in 1985 and 1988.

Af1988 report by two Qut-of-
state pathologists said pro“blems

t the medical examiner's office
stemmed from lack of funding

and stafling. The report resulted

in a $14,000 raise for Maiak.

Clark said documents in cases
still under--investigation- are
closed to the public, and the
board could go into executive
session to discuss them.

~
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The cascs are:

—The 1987 deaths of Bryant
teen-agers Kevin Ives and Don
Henry on railroad tracks in
Saline County. Malak ruied the
deaths accidental. A prand jury
ruled the deaths as homicides. It
is the only one of the five cases
still under investigation.

—The late 1989 death of Oli-

via Jane Ward in Searcy Coun- ;%
ty. Malak ruled the death acci- =

dental. Ms: Ward’s father, Ron
Ward, h&s said she was beaten
to eath Ms. Ward fell off a
porch. No charges were filed.

—The 1990 shooting of Kim-
berly Irons Schwartz in the.

Dumas home of Martin Lee
Walt III, who was acquitted in
the case. Walt said he shot Ms.
‘Schwartz in self defense. Malck
had ruled that two shots were
fired five minutes apart.

—The 1990 shooting of Gre-
gory Stephens in Hot Springs.
Ernest - Lemons went on ‘trial,
but the case was dismissed.

See MALAK, page 3

cases,

Maiak ruled the death acciden- box.”

tal. The family contends the
death was a homicide.
Representatives of families
involved in the five cases
attended }onday’s mecting.
Ciark said he didn’t know: if
the board would look at other
but said the review
couldn’t become

“a Pandora’s

!
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iE. convene. another public meeting to
review the cases, Clark said.

. Documents in cases still are under inves-
tigation are closed to the public, so the
board could go into executive session to
discuss those cases, he said. :

ﬁ.ﬁ five cases are ones mentioned by
mmnz_.z members who attended Monday’s
meeting to lodge criticisms of Malak, They
are;

rime Laboratory Board prob-
duct most of its review of
s handled by state medical
*. Fahmy Malak in open meet-
Lab director Jim Clark said

gtirated board agreed at its
nionday to review Malak’s
but didn’t outline how the
d proceed and whether it

ind closed doors. .

y will begin with soliciting
at least five controversial
ily members, law enforce-
and the Crime Lab, board
Kathy Goss of Lonoke said

?o.u and Don Henry on railroad tracks in
Saline County. ‘Malak ruled the deaths
accidental but a grand jury called them
murder. That is the only one of the five
cases still under investigation.

u The late-1989 death of Olivia Jane

- ~Ward in Searcy County. Malak called it an
. accident when she fell off a porch, so no
charges were brought. Her father, Ron
Ward, contends that she was beaten to

death, .

W The 1990 shooting of Kimberly Iron
Schwartz in Martin Lee Walt III's Dumas
home. Walt said he 'shot Schwartz in self
defense. He was acquitted of murder de-
spite Malak's testimony that the two shots
were five minutes apart, as if Walt fired
the second to finish Schwartz off.

B The 1990 shooting of Gregory Ste-
phens in Hot Springs. Ernest .Lemons
went on trial for murder but the case was
dismissed when Malak testified that the
-shot was from point-blank, contradicting
witnesses who said it was from 40 feet

‘

eet
so will look at reports by
s who reviewed Malak's
and 1988, she said.
eport by two out-of-state
id the medical examiner's
ms stemmed from under-
derstaffing. It resulted in a
or Malak.
ember board, appointed by
n, didn’t establish a com-
to conduct the review, so it
s a whole. Clark said he
tters soliciting the docu-
ve cases then notify board
. Dodd Wilson after he has
Dcuments.
w: about six weeks, Wilson

B The 1987 deaths of teen-agers Kevin -

eview five Malak

away, - :

B The 1985 drowning of Jimmie Sejerict
in Pulaski County. Malak ruled mﬂﬁmﬂwﬂ :
accident but family memberg contend that
1t was murder. -

Other families have criticized ak’s
nmzmm-om..momnr rulings but didn’t mw\_mwm_wm
goumm%m meeting. Clark said he didn’t -
know if the board would agree to look at
other cases, but said some line has to be
wﬂmﬁ: to avoid it becoming “a Pandora's

X.

He &m.o .mEu.n rule out the vo.wa.m m<m=..
tually hiring out-of-state pathologists to
\mo:acan wuvmu_uﬂr; mwioe of Malak’s per-
ormance, but the board didn’ i
that Monday. b authorize




Malak’

BY RACHEL O'NEAL
Democrat Capitol Bureau

. Dr. Fahmy Malak raa nto 3
his job Monday despite Eomm :
from Arkansans who said:the ¢

“state’s medical examiner has
botched autopsies and given %

false testimony. .
About 50 people,

said “Fire Malak,” attended

the first meeting of the res-

tructured state Crime Labora-
+ - Board. Five people told

_ board that Malak - has
mishandled the autopsies of

their relatives.

The board didn’t fire Malak

but agreed to investigate the
complaints.

“They weren't going 8 be
ramrodded into a type of situa-
tion without reviewing all of
the information,” Jim Clark,
Crime Laboratory director,
said after the board spent an
hour and 20 minutes in execu-
tive session discussing the
complaints agaipst Malak.

After the ex@@utive session,
the board askefd the victims’
relatives to supp® documents
to support their allegations.
! board also agréed to re-
v. «~ the police reports and
Crime Laboratory 82:.% on
each of the cases.

“It's a 50-50 chance,” Clark
said of Malak’s odds of remain-
ing in office. “It's a crap shoot
from here.”

Malak - who has held the
office for 12 years — didn’t at-
tend the meeting but said dur-
ing a telephone interview later
that he is pleased the board
plans to review his work.

“I hope the truth will come
out,” Malak said. “I welcome

many
wearing orange stickers that -

DISPUTED FINDINGS -

any professional person who
wishes to look at my cases. My
conclusions were the most rea-
sonable conclusions. I am not
committing crimes. I am not a
rubber stamp who is going to
say what pleases people.”

Legislation this year abol-
ished the old Crime Labora-

Ron Ward of Marshall

(Searcy County) on Monday shows photographs of his
daughter, Olivia “Janie” Ward, to Dr. Annette Lan-

tory Board and the Medical
Examiner’s Board and created
the state Crime Laboratory
Board. The new eight-member
board has the power to fire
Malak.

The old boards were criti-
cized for not having the techni-
cal expertise to judge Malak’s

Arkansas DemocratJohn Sykes Jr. .
drum of Fort m:..;? a member of the state Crime Lab-
oratory Board. Ward disputes the autopsy findings of
Dr. Fahmy Malak in the death of his daughter.

work. The new board includes
I. Dodd Wilson, dean of the
University of Arkansas for
Medical Sciences College of
Medicine in Little Rock, and
Dr. Annette Landrum, a Fort
Smith pathologist.

Linda Ives. founder of Vie-
See MALAK, Page 9A
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Malak

® Continued from Page One

tims of Malak’s Incredible Tes-
timony, headed the group of
about 20 who asked for Malak
to be fired.

“Our case is not an isolated
example. There are lots of
families out there just like
mine. Families who have been
thrust into a nightmare beyond
their control whose only de-
sire is for truth and justice for
our dead loved ones. That is
the only thing left in this world
that we can do for them,” Ives
said.

The bodies of Ives’ son,
Kevin, 17, and his friend, Don
Henry, 16, were found on rail-
road tracks near Bryant in
1987. After performing an au-
topsy, Malak concluded the
boys were hit by a train after
they had smoked marijuana
and reclined on the tracks.

_ A special grand jury found
the boys were slain after fur-
ther medical testimony sug-
gested Henry was stabbed be-
fore the train hit him.

But not all of the people

'On the board

The eight members of the
state Crime Laboratory Board
are:

e David Clinger of Bentonville,
prosecuting attorney for the 19th
Judicial District.

e Alphonzo Dixon lif of McGehee
(Desha County), an accountant for
Potlatch Corp.

e Kathy Goss, a Lonoke lawyer.

e |. Dodd Wilson, dean of the
University of Arkansas for Medical
Sciences College of Medicine in Little
Rock.

e 12th Judicial Distict Circuit
Judge John Holland of Fort Smith.

e Dr. Annette Landrum, a Fort
Smith pathologist.

o Kenneth McKee, Washington
County sheriff.

e Montie Sims, chief of the Dar-
danelle (Yell County) Police Depart-
ment.

who attended the standing-
room-only meeting were criti-
cal of Malak's work.

“Dr. Malak is probably one
of the most competent patholo-
gists I have every seen,” said
Kenneth King, a fingerprint
examiner at the Crime Labora-
tory.

Another laboratory em-
ployee, John Smith, called

T 2y £ )

i /Zwad/i//é’f/

Malak demandmg but said the
medical examiner is an expert\
in his field.

“I am not a politician who
should have to be subjected tog.

this. The medical examiner’s®-

job is a scientific job that
should not be subject to poli~,
tics,” Malak said. -
Another relative who "ad-
dressed the board was Ron.
Ward of Marshall (Searcy
County) who said Malak erred;
in the case of his daughter, Ol‘n
via “Janie” Ward.. e
Janie Ward was pronounced t
dead from a fall from a porch )
that was 13 inches at its high-,.
est point. Malak’s report sald
Ward died of a broken neck,‘
The report said the injury was”
caused by hyperextension, or

that Ward’s head was Jerked R

backward.

But Ron Ward sald hq-
showed the board photographs:;
of his daughter’s body which,~
he said indicated her injuries;
could not have resulted from,~
falling from a porch. The pho-
tographs showed Janie Wardin

had a black eye, bruises on dif: O
ay

ferent parts of her body and
scratch from her upper left:}
breast to her head. 50

B
A
¥
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Joff Thompson/Gazette Staff

CRIME LAB BOARD: Ronald Ward talks Monday with State Crime
Laboratory Board member Dr. Annette Landrum about state medical

examiner Dr. Fahm

via Jane Ward.

I

y Malak’s report on the death of his daughter, Oli-

Malak’s
work faces
evaluation

New Crime Lab Board
to review performance

By Joe Nabbefeld
Gazette Staff ) :

The new State Crime Laboratory
Board, after hearing both critical
and favorable testimony about Dr.
Fahmy Malak, agreed Monday to
conduct a review of his perfor-
mance as state medical examiner.

The review will last at least six
weeks, said Jim Clark, Crime Lab
director. The board, which met for
the first time Monday, set no com-
pletion date for the review.

The state medical examiner con-
ducts autopsies to determine the
causes of suspicious deaths then
testifies as the state’s expert wit-
ness in homicide trials. Malak, 57,
has held the job for 12 years.

The eight-member governor-ap-
pointed board heard presentations

] - by six critics of Malak and two

supporters, both of whom work for
Malak. About 50 people attended
the 2%2-hour meeting.

After hearing the presentations,
Al

See MALAK/6A ’
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Malak critics not surprised

Continued from Page 1A

the board held an 80-minute execu-
tive session to discuss Malak be-
fore reconvening to announce it
will review documentation on any
disputed rulings by Malak. The
panel will also read reports of re-
views of Malak by out-of-state
physicians conducted in 1985 and
1988, according to Kathy Goss, a
Lonoke lawyer who presided over
the meeting as the board’s new vice
chairman.

The 1988 review included a rec-
ommendation that he receive more
help and state funding for his of-
fice.

Malak’s critica wore “Victims of
Malak’s Incredible Testimony” —
or “V.OM.LT.” — T-shirts and
bright-orange “Fire Malak” stick-
ers the size of silver dollars.

They charged Malak with a now
well-known litany of supposed fail-
ings, from allegedly altering evi-
dence and lying under oath to in-
competence and abusive treatment
of his employees.

Malak’s supporters described

Malak as highly competent, profes- °

sional and dedicated and said his
critics dealt in “half-truths.” His
critics are mostly upset and frus-
trated by the loss of loved ones, the
supporters said.

Masak didn’t attend the 1peetmg,
held in the Crime Lab Lmldmg

¢¢ No courtof law has
overturned one of
Malak’s rulings [as to
cause of death]. 99

—Larry Carpenter,
Fahmy Malak's lawyer

But he has said he doesn't deserve
the criticism and is the target of
bigotry and hatred because he's
Egyptian.

Malak's lawyer, Larry Carpenter
of North Little Rock, sat through

‘the meeting. He took notes as Mal-

ak’s critics and the media spoke
and waited in a hallway during the
80-minute executive session.

“No court of law has overturned
one of Malak’s rulings {as to cause
of death],” Carpenter said. Two
grand juries and at least two coro-
ner’s juries have overturned his
findings, but such juries don't hear
all sides and act on emotion, Car-
penter claimed.

Linda Ives of Bryant (Saline
County) said critics of Malak
weren't surprised by the board’s
action.

Ives’ 17-year-old son, Kevin, was
found dead with another youth on
railroad tracks near Alexander in
August 1987. Malak ruled the
deaths accidental, saying the boys
smoked so much marijuana that
they fell asleep on the tracks then

‘ !

were hit by a train. An Atlanta
pathologist told a 1988 grand jury
that the boys had been beaten, and
one stabbed, then placed on the
tracks. The jury ruled the deaths
homicides.

Dr. Annette Landrum, a board

member and pathologist from Fort
Smith, agreed to review all the
disputed cases to provide the panel
with her opinion as to the compe-
tency of Malak's work.

Goss told the critics to submit to
the board all documentation they
have about disputed cases. The
board will also solicit documenta-
tion on the cases from law enforce-
ment officials and from the Crime
Lab, she said.

The board is required by law to

meet at least once every three.

months. Clark said it will probably
meet again in about-six weeks. It
may at that time decide to hire an
outside pathologist to conduct a
review of Malak’s work, he said.

Malak's office is one of eight
offices in the Crime Lab. However,
until Monday only a dormant gov-
ernor-appointed commission su-
pervised Malak, while the old
Crime Lab Board supervised Clark
and the rest of the Crime Lab.

A law signed this spring dis-
solved the commission, reconsti-
tuted the Crime Lab Board and
transferred authority over Malak
to the new board. The, law took

" effect Monday
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Malak given 50% chance of keeping job -

Revamped board to review medical examiner’s work

BY RACHEL O’'NEAL
Democrat Capitol Bureau

The state’s medical exam-
iner has a 50 percent chance of
keeping his job after the re-
vamped Crime Laboratory
Board reviews his qualifica-
tions, the department’s direc-
tor said Thursday.

But Jim Clark, crime labora-
tory director, said the board
probably won’t take action on
the controversy surrounding
examiner Dr. Fahmy Malak at
its first meeting Monday.-

“Personally, I think he’s got

a 50-50 chance. That's all I'm
going to say,” Clark said.

Linda lIves, founder of Vic-
tims of Malak’s Incredible Tes-
timony, said Thursday that
members of her organization
will attend the meeting to pro-
test the way Malak has han-
dled some autopsies.

“The thing is the damage
has already been done in my
case and others, but there are

-families that could be spared

the same ordeal,” Ives said.
Malak performed autopsies
on lIves’ son, Kevin Ives, 17,

tory Board and the Medical
Examiner’'s Board and trans-
ferred all of their powers to
the State Crime Laboratory

The old boards were abol-
ished after members admitted
they lacked the technical ex-

® Continued from Arkansas Page
Board.

.ished the old Crime Labora-

Malak

and his friend, Don Henry, 16,
in 1989. The two boys' bodies
were found on railroad tracks
near Bryant. After the autopsy,
Malak concluded the boys
were hit by a train after they
had smoked marijuana and
laid down on the tracks.

But a special grand jury
found the boys were murdered
because medical testimony
showed Henry was stabbed be-
fore the train hit him. No
charges have been filed in the
case.

“His rulings are devastat-
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review the complaints that
have been aired in the media

ing. It's not anything that can
be rectified at a later date,”
Ives said.

Recent controversies sur-
rounding the medical exam-
iner, such as his court testi-
mony that conflicted with the

" prosecution’s version of a

shooting in Hot Springs, have
led to speculation about
Malak's future.

In addition, grand juries
have reversed two other Malak
rulings on deaths since 1988.

Legislation this year abol-

See MALAK, Page 7B

concerning Dr. Malak to deter-
mine whether his performance
.was lacking,” Clark said.

The other six board mem-
bers are David Clinger of Ben-
tonville, Alphonzo Dixon III of
Kathy Goss of Lonoke (Lonoke
County), 12th Judicial Circuit
Judge John Holland of Fort

Washington County
Sheriff Kenneth McKee and
- Dardanelle (Yell County) Po-

McGehee (Desha County),
Smith,

lice Chief Montie Sims.
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‘Good possibility’
“Malak to be fired,
‘supporter says

tGazette Staff and AP

! iA staunch supporter of Dr.
Fahmy Malak, who brought the
...embattled medical examiner to Ar-
+kansas in 1978, says “it’s a very
. good possnblhty" that Malak will
‘_be fired.
«-i“And it’s a crying shame,” Gar-
.land County Sheriff Clay White
said Thursday. He said politics and
“unwarranted bad publicity could
) cpst Malak his job." .
. White, a former head of the state
Cnme Laboratory, promoted
“ Malak to state medical examiner in
1979, a year after he hired the
-native of Egypt away from Cook
County, Ill.
By a 36-1 vote on Wednesday,
* the Arkansas Sheriffs Association
approved White's resolution in
support of Malak. White said
Thursday he was upset with media
reports that focused on the 13
_sheriffs who abstained and the sole
“negative vote, cast by Indepen-
“dence County Sheriff Dave
" Hunter. :

Hunter said he voted “no” be-
cause about six controversial
Malak rulings in his county led
more than two dozen residents to
call him the past couple weeks to
ask him to vote for Malak’s ouster.

“Yes, I think it's in danger,”
White said of Malak’s job. “But I
don’t think he should be because I
don’t think he’s done as bad of a
job as the media says.”

Larry Carpenter, Malak’s attor-'
ney from North Little Rock, said
the medical examiner was upset
with reports of the sheriffs meet-
ing. He said Malak didn’t want to
comment publicly.

The revamped state Crime Lab
Board will meet for the first time
July 15 and the problems with
Malak are expected to be on the
agenda. The board has the power
to fire the medical examiner.
White isn’t a member of the board.

Malak, 58, has made several con-
troversial rulings and insists the
media are persecuting him. He said
recently that he won’t resign.

S
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® Reader: Malak’s an emb

A Voices letter from
LISA KAPTEIN
Hot Springs

Dr. Malak’s strategy has
worked, at least until now. He
has always managed to portray
himself as the overworked, un-
derpaid; extremely dedicated
and misunderstood chief medi-
cal examiner of Arkansas.

He has managed this for the
past 12 years by intimidating
his associates, by making their
working conditions intoler-
able, forcing them to resign or,
after seeing that they had no
intention of resigning, by fir-
ing them.

Malak controlled the num-
ber of autopsies each physi-
cian could perform. He forced
them to change or delete infor-
mation from autopsy reports,
and he accused them of incom-
petence, even though the asso-
ciates were better qualified
than he was.

Malak has even managed to
get sympathy from the Legisla-
ture and has obtained a raise
of $12,000 to $13,000, which
brings his total salary to ap-
proximately $106,000 per year.

The Arkansas chief medical
examiner is one of the best
paying positions in the state,
for which the budget provides
a healthy salary for assistants.
Why is it, then, that Dr. Malak
simply cannot seem to main-
tain a full staff of at least two
pathologists or assistants?

According to Jim Clark's
statement, the Crime Lab per-
formed 5,281 autopsies in 12
years, with 71 percent being

- performed by Malak ~ a num-
ber that is truly impressive
until it is broken down into
working days.

It computes into the follow-
ing: 71 percent of 5,281 is
3,749.5 autopsies performed by
Malak in a period of 624 weeks
(12 years), which equals six au-
topsies per five-day work
week, or 1.2 autopsies per day.

e -

*

There are, of course, days
that there are no autopsies to
perform; therefore, the job is
not overwhelming, as it is not
unusual for a competent
pathologist to perform three or
more autopsies per day.

I urge the newly appointed
commission to contact Malak's
former assistants and associ-
ates, because they are the ones
who can better inform them of
Malak’s qualifications as a fo-
rensic pathologist and about
his integrity.

The Arkansas chief medical
examiner is one of the best
paying positions in the state,
for which the budget

provides a healthy salary for
assistants.

The cases brought out in the
media are only a few which
have broken the camel’s (citi-
zen's) back with evidence of
Malak's manipulation, incom-
petence and dishonesty.

Will the new commission -

have the professional and
moral integrity to do their job?
Will they bring the medical ex-
aminer’s office into the 20th
century?

We will wait and see. But in

the meantime, the state
cal examiner is a person
ashamed of and one who
barrasses himself and the 1
payers.

A
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36 of 75
sheriffs
back Malak

(Dpport declines from
s~qnimous '88 approval

y voe Nabbefeld
Gazette Staff

Thirty-six of the state’s 75 sher-
iffs voted Wednesday to support
Dr. Fahmy Malak, the embattled
state medical examiner, while one
voted for Malak’s ouster and 13
cast “abstain” votes.

An endorsement from the sher-
iffs is considered politically signifi-
cant to Malak’s future. The medi-
cal examiner — the state’s expert
in determining causes of suspicious
deaths — works closely with sher-
iffs, who can influence local offi-
cials and the governor.

K enty-five sheriffs didn’t vote,

v r because they decided not to

hecause they weren't at the

A ess meeting of the Arkansas

ucriffs Association’s three-day

summer convention in Hot
Springs.

More than 50 people attended
the meeting.

The vote was by voice roll call, so
it couldn’t be determined how
many sheriffs were present. One
sheriff, Darvin Stow of Clay
County, voted after the meeting.

Wednesday's vote came in ad-
vance of the' first meeting of the
new State Crime Laboratory
Board, scheduled July 15 in Little
Rock. The governor-appointed
board will assume supervision of
Malak from a.dormant commis-
sion that v.wos disbanded.

e

How they voted
Here's how the state's 75 sher-
iffs voted on Dr. Fahmy Malak: -
M 36 supported him.

M 1 opposed him.

B 13 abstained.

B 25 did not vote.

One of nrw board's first points of
business will be to examine the
controversy that has surrounded

Malak, board members have said.
Chief among the criticisms of

. Malak are charges that he tailors
his rulings to curry support from
prosecutors and sheriffs. Malak
has declined to comment, but his
attorney has denied such claims
saying the job Malak holds will
always draw controversy no matter
voi competent the medical exam-
iner. .

Independence County Sheriff
David Hunter cast the lone ‘“no”
vote. Afterward, Hunter said he
feared reprisals from Malak, and
planned to call him after the meet-
ing to explain his vote.

“I voted the way my constituents
wanted,” said Hunter, who said he
had received many phone calls
from people who wanted Malak
out. “I have nothing, personally,
against him.”

Hunter said more than two
dozen residents of his county, un-
happy with “five or six or seven”
cause-of-death rulings by Malak,
had called within the past two
weeks.

Hunter recounted one case in
which Malak called the death of a
girl who fell and hit her head on a

) toilet during a seizure a homicide.
Hunter said his office disagreed
and closed the case without seeking
a suspect.

One sheriff, Washington Coun-
ty’'s Kenneth McKee, sits on the
Crime Lab Board. He attended
Wednesday's meeting and voted to
abstain. He said he would relay the
sheriffs’ sentiments to the board.

In 1988, amid a swell of contro-
versy surrounding Malak, the
Sheriffs Association called a news
conference to announce its unani-
mous support for Malak. Wednes-
day’s vote showed a decline from
that level of support.

-One of the abstain votes Wednes-
day came from Howard County
Sheriff Dick Wakefield, the assaoci-
ation president. Wakefield had
said in a June 18 interview that he

thought Malak should leave be-
cause publicity about mistakes he
has made had cost him too much
credibility.

“I'm going to live by what I said,”
Wakefield told the sheriffs before
Wednesday's meeting. But, he
added, “It’s not my wish to ax him.
I have no personal vendetta.”

After the meeting, Wakefield
said, “I don't feel strongly enough
to vote no. At the same time, I have
some reservations.”

Garland County Sheriff Clay
White, who hired Malak as medical
examiner in 1979 when White was
director of the state Crime Labora-
tory, led Wednesday’'s move to en-
dorse Malak.

“You can't find a more conscien-
tious and dedicated individual
than Dr. Malak,” White said in
opening the discussion. “He’s ca-
pable and qualified. He has made
his share of mistakes, no doubt, but

let’s take into consideration what
his responsibilities are.”

White, and several other sheriffs,
said the Crime Lab suffered from
too little funding, leaving it under-
staffed and poorly equipped. They
called for the state legislature to
provide more funding, though they
didn't vote to make that request
from the association.

In the three years since the sher-
iffs unanimously endorsed Malak,
two grand juries and at least two
coroner’s juries have overturned
Malak rulings in which he said
deaths weren’t homicides and the
juries said they were.

White discarded those events,
saying juries consist of people “like
my wife who don’t know anything
about anything, and she’ll tell you
that. She’s sat on grand juries.”

Malak’s salary 1is almost
$106,000, making him the second
highest-paid state official.
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| Sheriffs
‘support

Malak¢2*/

From staff and wire reports Sa

Dr. Fahmy Malak, the con-
troversial state medlcal examin-:
er, has the support of the Ark-:
ansas Sheriff's Association, ’;if,'
not its president. :

The association’s executwe:
director, Cary Gaines, said thee
group voted Wednesday 35-1 fom
a resolution supporting thel
embattled state official, with 13
sheriffs abstaining on the roll
call. 1

Saline County ShenifT" Larry, )

Davis officially abstained from'
the vote, according 'to Capt.,
Lenard Lewis, Davis’ chief}
deputy. "

Several of Malak’s rulings
have come under fire during his
12 'years as medical examiner,
but his ruling in the 1987 death-

s of .two Bryant teen-agers is -,

perhaps one of the most .

controversial.

Malak ruled that 17-year-old
Kevin Ives and 16-year-old Don
Henry lost consciousness after
smoking too much marijuana

‘and passed out on railroad -

tracks near the Shobe Road
crossing in Saline County. A
Union Pacific train passed over
the boys’ lifeless bodies at 4:25
a.m. after the train engineer
unsucessfully attempted to alert
the boys with whistles and
warning sounds.

Members of the train crew
testified in a prosecutor’s hear-
ing and later .before a Saline
County grand jury that eventi-
ally rejected Malak’s ruling. An
out-of-state forensic pathologist
autopsied the . boys’. exhumed
bodies and determined one had
been stabbed and the other

See MALAK, page 16
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Malak

Continued from page 1

_beaten - -prior - to. sustammg the-
multiple injuries inflicted by the
train.

Malak has never conceded the
deaths were anything but acci-
dental, but recently said he
regretted saying anything about
the boys smoking marijuana.

During the investigative pro-
cedures in Saline County, sever-
al expert witnesses said the use
of marijuana alone will not
cause a person to lose
consciousness.

Kevin Ives’ mother, Linda
Ives, who was a strong suppor-
ter of Davis’ candidacy when he
initially ran for sheriff in 1988,
said today she is outraged by
Davis’ stance in not voting
against support of Malak.

“Larry Davis has either lied

to me about his feelings on
Malak, or he’s just like those
other gutless wonders who abs-
tained and are playing political
.games,”. Ives said. “They lack
the courage to voice their convic-
tions and are apparently torn
between stroking Malak and
pleasing constituents.”

Shortly after Davis

. announced that he was a candi-

date for sheriff, he held a press

" conference at the railroad cross-
" ing in Alexander, near the scene

! | of the boys’ deaths. Ives was

present at that event as a show

of support for Davis, who said

; solving the Ives-Henry murders

~-would-be--a pnonty if he were
elected sheriff. - -

No one has ever been charged
with the deaths.

The state medical examiners
job is to conduct autopsies in
deaths that occur under ques-
tionable circumstances and to
serve as an. expert witness for
the prosecution in murder trials.

Independence County Sheriff
David Hunter cast the lone vote

against the resolution support-
ing Malak, according to Gaines. :

“He thought the controversy
surrounding the medical exa-

miner’s office and Malak, in par-’

ticular, was too much, and it
hurt the credibility of the omoe.
Gaines said.

Malak, declined comment
Wednesday

Approximately 50 of the

state’s 75 sheriffs are holding
their annual summer convention
at a Hot Spring hotel this week.
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BY KEVIN FREKING

Democrat Stafl Writer

HOT SPRINGS - The Ar-
kansas Sheriffs’ Association
may have given the future of
Dr. Fahmy Malak, state medi-
cal examiner, a boost Wednes-
day.

A discussion about whether
to support Malak turned into a

testimonial for him at the asso-

ciation’s yearly meeting here.

A resolution of support was
then passed, 36 to 1, with sher-
iffs from 13 counties abstain-
ing. In the resolution, the sher-
iffs also asked the state Legis-
lature to properly fund the
examiner's office and state
Crime Laboratory.

Malak could not be reached
for comment. An -employee at
his office said he was not in
late Wednesday afternoon and
not expected back before clos-
ing time,.

The one negative vote came

from Independence County

Sheriff David Hunter, who said

he believes Malak has lost
credibility with the public be-
cause of media reports.

Malak has been criticized

for some of his autopsy find-
ings, including those involving
two Saline County teen-agers
who were struck by a freight
train. Malak ruled the deaths
accidental, saying they had
passed out on the tracks from a
marijuana-induced stupor. A
grand jury ruled the deaths
homicides.

“I didn't make a personal
vote,”” the Independence
County sheriff said. “I had sev-
eral calls from people in my

county who wanted me to do a~

no vote. I had no personal ven-
detta with Dr. Malak.
~ *“He's had a lot of bad pub-
licity, he's short-handed and
he needs more help,” Hunter
said. “As far as Dr. Malak
being good or bad, I don't
know. He's had cases over-
turned, which leaves a ques-
tion in the public’s mind.”
Among those abstaining was
the association's president,

Howard County Sheriff Dick
Wakefield, who said last week
Malak should consider resign- -
ing because he had lost credi-
bility. «

‘

s Malak.

Shenffs assemauo(a endorses Mau

& A749]

N\ Also abstaining were Wash-

. ington County Sheriff Kenneth
"McKee, who recently was ap-
pointed to the state Crime Lab-
oratory Board that oversees
the medical examiner’s office,
and Saline County Sheriff
Larry Davis, who originally
voted for the resolution, but
decided not to just before the
votes were tallied.

Other sheriffs abstaining in- -

cluded Jodie Roper of Bradley
County; Ralph Baker of Madi-
son County; Gerald Dutton of
Lincoln County; Waymond
Hutton of Lawrence County;
James Roy Carmack of Mont-
gomery County; Mike Oglesby
of Polk County; Howard Jones
of Sevier County; Billy Don
Long of Stone County; Jack
Caperton III of Woodruff
County; and Mike May of Yell
County.

Questionable deaths

Malak is in charge of autop-
sies performed in question-
able deaths and testifies in tri-
als about the cause of death.

About 10 sheriffs and the
Garland County coroner spoke
in favor of supporting Malak,
who received a similar show of
support from the sheriffs asso-
ciation three years ago.

Perhaps the top supporter
was Garland County Sheriff
Clay White, who, as the state’s
first Crime Laboratory direc-
tor in the late 1970s, hired
Malak as an assistant medical
examiner,

White blamed most of the
problems with the medical ex-
aminer’'s office on the lack of
funding by the state and an
overwhelming workload.

“You won't find — and 1
know this from personal expe-
rience ~ a more conscientious
and dedicated individual than
Dr. Malak,” White said.

Blames prosecutors

White said a recent Garland
County case where murder
charges were dropped after
Malak’s testimony should be-
blamed on the prosecuting at-
torneys in the case and not on

I3

White said Malak’'s autopsy
report did not indicate the dis-
tance of the shooting and pro-
secutors should have ques-
tioned him on his opinion of
the . distance before putling
him on the witness stand.

Ile also said state grand ju-

ries thal have made different = %

_rulings on causes of death do

- not make Malak wrong and the . - .. .

grand juries right.

White called the use of . .. .,

grand juries outdated and said
the grand jury members were

"not as qualified to rule on

causes of a death as Malak.
Garland County Coroner
William Mashburn told the
sheriffs they were not quali-
fied to judge Malak’s work.

Who's qualified?

“When we start trying to
judge him, who of us is quali-
fied to judge this man?” Mash-
burn said. “Is there a board-
certified pathologist in this
room? If they are, let them
stand and make a criticism. If
you're not, if you're upset be-
cause the man didn't tell you
on a report what you wanted to
hear or what you needed to get
a conviction, that's entirely
different from what the facts
are.”

Mashburn said he heard re-
cently that discussions about
Malak were on Wednesday's
agenda for the sheriffs associa-
tion and he wanted to attend
the meeting to give his opinion
of Malak. About seven sheriffs
then spoke brleﬂy in favor of
Malak.

Cross County Sheuﬂ‘ Ronny
Huey said there have been dis-
agreements with Malak about
the cause of death, but they
did not prove Malak wrong.

“llas any of them really
proved he was wrong?” Huey
said. “It's just that they
disagreed with him.”

Wakefield said after the
meeting he still believes that
Malak’s credibility has been
hurt.
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“The sheriffs are very inde- el
pendent people and I didn’t go b
around to talk to any of them
and try to change their mind,”
Wakefield said. “Until they
were called upon to make a
public statement, I think they
would rather not have in-
volved themselves, but when
the resolution came up, a ma-
jority voted their conviction.
I'm happy with that and I'll
live with that.”

The sheriffs were asked to
rate Malak's performance from
poor to excellent. The sheriffs
also were asked whether
Malak should remain as medi-
cal examiner. The polls had
not been completed Wednes-
day.
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Director of sheriffs group

HOT SPRINGS (AP) — The
irector of the Arkansas Sheriffs
\ssogiagion says he thinks his
nerr, -+ 3hip will back Dr. Fah-
.y Malak, the embattled state
.ﬂm% xaminer.

¢ ,m. .2ling is they’re going to
ote for a show of support,”
ssociation executive director
rary Gaines said Tuesday.

«But I could be wrong,” he
aid. Gaines noted that the asso-
iation’s president, Howard
“ounty Sheriff Dick Wakefield,
.as said Malak has lost too
nuch credibility and should
esign.

The state’s 75 sheriffs are
0lding their annual summer

o
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convention at a hotel here this
week.

Gaines said
being polled about Malak as
they arrived at the convention
Tuesday.

The sheriffs were asked to
rate Malak’s job performance
from “poor” to ‘“excellent,”
Gaines said. They also were

asked to answer “yes,” “no,” or

“don’t know” about whether
Malak should remain medical
examiner, he said. The informal
poll also asked sheriffs for other
comments on the medical exa-
miner's office, he said.

The association was also sche-
duled to vote today on a resolu-

members were

tion from Garland County Sher-
iff Clay White in support of
Malak, Gaines said. When
Malak became medical examiner
in 1979, White was director of
the state Crime Lab.

The sheriffs probably will
support Malak, Gaines said, “if
for no other reason (than) he’s a
tremendous worker and sheriffs
are bottom-line people. They can
forgive mistakes as long as peo-
ple are making a good-faith
effort to do a good job and are
hard workers.”

The medical examiner con-
ducts autopsies in deaths that
occur under questionable cir-
cumstances and scrves as the

cites support for Malak 2

state’s expert witness in murder
trials. Several of Malak’s rulings
have come under fire during his
12 years in the job.

In particular, Malak’s ruling
in the 1987 train deaths of two
teen-agers in Saline County has
damaged his standing among
some sheriffs, Gaines said. At
the time, Malak ruled the death-
s were accidental and the teen-
agers were in a marijuana-
induced sleep when a train ran
over them.

But Gaines recalled that, in
1988, the association gave
Zm.ﬂmx an 88 percent approval
rating.

“That’s the highest-rated per-
son we've ever had and we do
surveys periodically of the state
agencies and their interaction
with the sheriffs, how positive
or negative that is,” he said.

“Now there’s been slippage
because of his tenure on the job
if nothing else,” Gaines said.

And in recent years, Gaines
said, “Perhaps he’s been slower
to make a decision” in some
cases, “and (sheriffs) have to
have a decision, no matter who's
in that job, they have to have a
decision.” The longer the delay,
Le said, “the least likely you are
to solve it, if is a crime.”
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‘Sheriffs

polled

about Malak
at convention

Medical examiner’s performance rated

Associated Press )

HOT SPRINGS - Arkansas
sheriffs were polled- on the job
performance of embattled state
medical examiner Dr. Fahmy
Malak as they arrived here Tues-
day for the annual summer con-
vention of the Arkansas Sheriffs
Association,

The sheriffs were asked to rate
Malak’s job performance from
“poor” to ‘“‘excellent,” Cary
Gaines, the association’s executive
director, said. .

Sheriffs also were asked to an-
swer ‘‘yes,” “no,” or ‘“‘don’t know”
to the question of whether Malak
should remain medical examiner,
he said. The informal poll also
asked sheriffs for other comments
on the medical examiner’s office,
he said.

Gaines said he planned to tabu-
late the results of the informal poll
late Tuesday. In 1988, the associa-
tion gave Malak an 88 percent
approval rating, he said.

The association also is scheduled

to vote today on a resolution from
Garland County Sheriff Clay -
White supporting Malak, Gaines
said Tuesday. White was' director
of the state Crime Lab in 1979,
when Malak became medical ex-
aminer.

Gaines said he thought the sher-
iffs probably would vote to support
Malak.

“My feeling is they're going to
vote for a show of support,” Gaines
said. “But I could be wrong.”

Gaines noted that the associa-
tion’s president, Howard County
Sheriff Dick Wakefield, told the
Arkansas Gazette that Malak had
lost too much credibility and
should resign.

The medical examiner conducts
autopsies in questionable deaths
and serves as the state’s expert
witness in murder trials. Several of
Malak’s rulings have come under
fire during his 12 years in the job.

The sheriffs probably will con-
tinue to support Malak “if for nco
other reason [than] he’s a tremen-
dous worker and sheriffs are bot-
tom-line people,” Gaines said. -




Sheriffs expected to support Malak in convention vote this week ¢

The Associated Press

HOT SPRINGS - Arkansas
sheriffs will probably vote to
support the embattled state
medical examiner at their an-
nual summer convention this
week, an Arkansas Sheriff's
Asso”*ion official says.

“E ___. could be wrong,” said
.ary Gaines, executive direc-
:,_ﬁr the association. The
rot%. . epresents the state's 75
sheriffs.

The association was sched-
uled to vote today on a resolu-
tion from Garland County
Sheriff Clay White supporting
Dr. Fahmy Malak, the medical

examiner, Gaines said Tues-.

day. White was director of the
state Crime Laboratory'in 1979
when Malak became medical
examiner.

“My feeling is they're going
to vote for a show of support,”
Gaines said. But he noted the

Malak

® Continued from Arkansas Page

do surveys periodically of the '
state agencies and their inter-
_action with the sheriffs, how
positive or negative that is,” he

said.

QZQS there's been slippage
ause of his tenure on the
Hoc.:. nothing else,” Gaines

h also, Gaines said, “Perhaps
he's been slower to make a de-
cision” in some cases, “and
(sheriffs) have to have a deci-
sion, no matter who's in that
job, they have to have a deci-

sion.”

The longer the delay, he
said, “the less likely you are to

solve it, ifis a crime.”

4

association’s president, How-
ard County Sheriff Dick Wake-
field, has said Malak has lost
too much credibility and
should resign.

The medical examiner con-
ducts autopsies in question-
able deaths and serves as the
state’s expert witness in mur-
der trials. Several of Malak’s
rulings have come under fire
during his 12 years in the job.

Gaines said members were

also being polled about Malak
as they arrived at the conven-
tion Tuesday at a Hot Springs
hotel.

The sheriffs were asked to
rate Malak’s job peformance
from “poor” to ‘excellent,”
Gaines said.

Sheriffs also were asked to
answer ‘“yes,” ‘“‘no,” or “don’t
know” to the question of
whether Malak should remain
medical examiner, he said.

The informal poll also asked
sheriffs for other comments on
the medical examiner's office,
he said.

Gaines said he planned to
tabulate the results of the in-
formal poll late Tuesday.

In 1988, the association gave
Malak an 88 percent approval
rating, he said.

“That's the highest-rated
person we've ever had and we

See MALAK, Page 5B
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Dad plans
to ask board

for autopsy

Insists Marshall girl
killed by foul play

BY DON JOHNSON

Democrat Stafl Writer

The father of Olivia “Janie”

" Ward says he will ask the

newly restructured state

Crime Laboratory Board next

.month for another autopsy of

-his daughter to find the real
cause of her death.

Ron Ward of Marshall
(Searcy County) has stated on
numerous occasions that he
suspects foul play in the 1989
death of his 16-year-old daugh-
ter and doubts the accuracy of
the initial autopsy results of
state medical examiner Dr.
Fahmy Malak. :

Malak declined comment on
the case Thursday.

Malak's work is expected to
be one of the topics discussed
by the board at its tentatively

~ scheduled meeting July 15.
7 Malak has had several of his
+ autopsy results in other cases
. disputed by family members.

: Janie Ward was pronounced
- dead of a fall from a porch that
- was 13 inches at its highest

point.
The state medical exam-
. iner's report said Ward died

« from a broken neck. The re-

* port said the injury was
. caused by hyperextension, or
* that Ward’s head was jerked
. backward. -
N The report stated the im-
+ pact from falling backward off
;. the porch caused the injuries.
Ward said he wants to show
the board members photos

showing that the injuries she
sustained could not have been
! received by falling from a
» porch.

s Do M B R W A

taken of his daughter’s body

N

+ _ He said the photos show his

« d'aughter had a black eye, the
side of her head was purple
and she had bruises on other
parts of her body. She also had
a scratch from her upper left
breast to her head.

Ward places some of the
'bl.ame on Malak for the author-
tlies’ failure to find the true
cause of his daughter's death.

_“I hope they fire him and
hire somebody who is honest
and truthful,” Ward said.

. Although authorities have
de.emed the case closed, Ward
said he believes a federal

grand jury should be em- -

paneled to investigate. He re-
iterated his accusations that
local and state officials have
covered up the cause of his
daughter’'s death. .

In November 1990, Ward"

presented a petition with 1,500
signatures to prosecutors call-
;pg for a grand jury investiga-
ion.
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Malak shouldresign, sherif

Sredibility loss may be weakening support

Jog Nabbefeld
y ».z:

1zett - -
Thefesident of the Arkansas
erff  ‘ssociation said Tuesday
1at Fahmy Malak should re-
ign as the state medical examiner
ecause he has lost too much credi-
ility.

“I think with the publicity he has
sceived in the last year or so, his
redibility has been damaged,”

~0

Al ol L o REN L A .~ -

Wednesday, June 19, 1991 Arkansas Gazette

said Howard County Sheriff Dick
Wakefield in an interview. “I'm not
sure it might not be a good time for
him to help himself and perhaps
save Arkansas by possibly looking
for some other employment.
That's a pretty harsh statement in
one sense, but I think that’s the
attitude of some sheriffs around
the state.”

Support from the sheriffs is con-

Ralak

Continued from Page 1A

the association’s executive direc-
tor. .

If unanimity isn’t apparent dur-
ing the discussion, then the group
might not even vote and would
issue no statement, Gaines said.

Wakefield said it was doubtful
that Malak had unanimous sup-
port in the association. He named
other southwest Arkansas sheriffs
who at a regional association meet-
ing this spring were “slightly criti-
cal” of Malak because he had be-
come cautious to the point of
slowness about issuing his find-
ings. -

“There’s no doubt about it, he's
lost. some support in the sheriffs
association, but I can’t tell you how
much,” Wakefield said.

Garland County Sheriff Clay
White, who hired Malak as the
medical examiner in 1979 when
White was director of the crime

e
A

sidered politieally significant to
Malak’s continuing in his job.

“I think it’s important,” said Jim
Clark, director of the state Crime
Laboratory, where Malak works.
“They command respect from local
politicians, the governor and legis-
lators. They come in contact with
[the politicians] daily and they do
pass their concerns to the gover-
nor, legislators and whoever.”

Malak could not be reached for
comment Tuesday.

The medical examiner conducts

lab, said he still supported Malak
and would argue for a vote in
support of Malak at the associa-
tion’s meeting next week.

“I've always been a strong sup-
porter of Dr. Malak,” White said.
“I think he's capable and qualified.
My personal opinion is if Dr.
Malak made any mistakes, it's the
state of Arkansas’s fault for not

" providing him with the personnel

and assistance to take the pressure
off him.”

Dr. Annette Landrum of Fort
Smith, a pathologist who is among
the new Crime Lab_Board mem-
bers, said she would be interested
in what the sheriffs do.

“If [Malak] has good credibility
with them, I'd want to know,” she
said.

Landrum said she was “reason-
ably sure” that the board would
discuss Malak at its first meeting,
tentatively scheduled July 15. She

_has begun preparing for that by

surveying how medical examiner
offices in other states function.

.

autopsies in questionable deaths,
working with sheriffs, and serves
as the state’s expert witness in
murder trials.

During heavy controversy sur-
rounding Malak and a formal re-
view of his performance in 1988,
the association held a press confer-
ence to express unanimous support
for Malak. The association repre-
sents sheriffs in the state’s 75
counties.

A newly reconstituted state

Crime Laboratory Board is to meet

“I think we need to move with
reasonable speed but not precipi-
tous haste,” she said. “I'm sure one
of the problems is money. I'm as
reluctant as anyone else to ask for
tax money, but there are some
other options.” .

The Arkansas Prosecuting At-
torneys Association won't make a
statement for or against Malak,
prosecutor coordinator Caran
Curry said. :

“Since he appears as the expert -
witness for the state, we think it.

wouldn’t be proper,” she said.

To endorse him wouild be to allow
defense attorneys to charge that he
would mold his testirnony because

he was beholden to prosecutors. To |

oppose him would be to discredit
their own expert, she said.

The Arkansas Association of
Chiefs of Police has a statewide
meeting today in Hot Springs and
director Jim Scott seid he would
bring up the possibility of taking a
position on Malak.

for the first time and discuss
Malak next month. ’
Clark agreed that if the sheriffs
didn’t come out with a similar
statement of support this time,
board members might view that as
a loss of support for Malak.
- The association’s annual meet-
ing is scheduled next week in Hot
Springs and the agenda includes
discussing whether to vote on en-
dorsing Malak, said Cary Gaines,

See MALAK/13A
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» they’ll soon encounter — aside from the controversy

Editorial

Crime lab’s load

Members of the new state Crime Laboratory
Board are in a lull waiting for the board’s legally ef-
fective date of July 15 to roll around, but the interim
is a good time for all of them to ponder the problems

surrounding State Medical Examiner Dr. Fahmy
Malak.

That means facing some of the options for dealing
with the Crime Lab’s heavy caseload, which Crime
Lab Director Jim Clark mentioned during an inter-
view with Democrat staffer Doug Thompson earlier in
the week. It’s that load that may well account for
much of Malak’s professional problems.

It’s hard to imagine one man performing 38 au- '

topsies in a single week, but Clark nevertheless says
that Malak actually did that many himself last week
— which amounts to more than five a day if Malak
worked all seven days.

So if he's suffering burnout, it’s no small wonder,
considering the fact that the Crime Lab expects to
perform more than 850 post-mortems before the year
is out. '

So what are Clark’s and the board’s options?

One of them is to limit the number of autopsies by
restricting them to certain types of cases. Another is
to hire more pathologists. Yet another is for the
Crime Lab to associate itself with University Medical
Center. ‘

But all of those prospects go straight to the heart
of the issue, which is resources - or rather, the lack
of them. So if the Crime Lab doesn’t have the money
in its own budget, it's obvious that the board will
probably have to look to Gov. Bill Clinton’s emer-
gency fund for whatever changes the board may ulti-
mately decide upon.

"‘But one thing the board can’t afford to do, as sen-
sitive as its mission is, and that’s to begin limiting
autopsies. When a sheriff, police chief, prosecutor or
coroner asks for an autopsy, you can be certain that
one is needed. The state shouldn’t even consider res-

tricting autopsies.

. 4
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Legal mix-up delays
crime lab board meeting

Medlcal examiner likely topic of first gathering

Gazette Staff é /Z ’?/

The first meeting of the new

state Crime Laboratory Board,
originally scheduled Friday, will be
delayed about a month because of a
legal mix-up.
'A new law reconstituting the
board takes effect 90 days after the
legislative session adjourned, or
July 15, not 90 days after it was
signed, or June 6, as previously
thought, said crime lab director
Jim Clark on Tuesday.

‘The meeting probably will be
July 15, he said, but he wouldn't
know for sure until he had queried
more of the board’s eight newly
appointed members.

Under the new law, the board will
assume supervision of the state
medical examiner, Dr. Fahmy
Malak. Previously, Malak reported
to a dormant board, the Medical
Examiner Commission.

- Malak’s 15- employee office per-

forms autopsies in suspicious

deaths as one of six divisions of the
crime lab. Clark runs the lab and
will assume more direct authority
over Malak under the law.

- Controversy surroundipg\ Malak

likely will be a topic of discussion
at the first meeting, Clark and one
board member, Dr. 1. Dodd Wilson,
have said. Low funding and too few
employees to keep up with the
work load in Malak’s office and the
entire crime lab also will be dls-
cussed, Clark said.

Malak’s only assistant examiner
took a new job last month, leaving
Malak to perform all the autopsies.
That means he’s doing about three
times as many as the National
Association of Medical Examiners
recommends to minimize mis-
takes. Clark is looking for a new
assistant.

The Crime Laboratory Board by
law must meet every three months
and hasn’t met since mid-March,
leaving it in line to meet Friday.
Gov. Bill Clinton on June 6 ap-
pointed four new members and
reappointed four previous mem-
bers to the board.

Clark said some members of the
previous board told him that they
prefer to wait for the new board to
become official before meeting
‘“unless there was something ur-
gent.” .
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1st meetin

delayed
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crat Benton Bureau

Laboratory Board - —

least a month Monday.

This could postpone major
changes in the medical exam-
iner’s office, which must come
whether the new board be-
Fahmy

Malak is qualified or not, said
Jim Clark, crime laboratory di-

lieves examiner Dr.

reafor,

. He did 38 autopsies last

k,” Clark said of Malak.
‘#%dre looking at an estimated
¢ autopsies this year. He
Caunot keep up. I don't doubt
he’ll try, but it has become im-

possible for anyone.”

The law creating the new
board will not take effect 90

days after the governor signed
the law creating it, but 90 days

< The revamped state Crime
which
would deal with ongoing con-
troversy concerning the mS.S
medical examiner - had its
first meeting delayed for at

after the legislative session
that passed the law anded,
Clark said. “That’s what the
state attorney general’s office
called me and told me.

“The board cannot meet
until after July 15. I've polled
the members of the old board,
and they don't see a need in
"meeting before the new board
takes over.”

Clark has advised Malak “as
a friend that because of the
pressure on his own health, his

family and his children” that -

he should consider leaving.
Grand juries have reversed
three Malak rulings on deaths
since 1988 and Prosecuting At-
torney Paul Bosson of Hot
Springs seeks to discredit an-
other.

The new board could fire
Malak, Clark said Monday, or
demote or discipline him - for
.cause.

7 . “I'm not going to try and tell
the board what to do, but

somebody’s going to have to
define the term ‘for cause,”
Clark said. .
The Crime Laboratory
Board was expanded from five
to eight members and given
authority over the medical ex-
aminer in the last legislative
session. Before that, Malak
. Was under a state medical ex-
aminer’s board. That board
was abolished after its mem-
bers admitted they lacked the
“technical expertise” to judge

Malak’s work.

Any route the board takes
will cost money, Clark said.
Hiring more pathologists to
help Malak will cost more, As-:
sociating with the University-
of Arkansas for Medical Scij-.
ences will cost more,,. ;

If the board discharges:
Malak or if he leaves, Clark.
said, they will have  to hire*
somebody to do autopsies until |
a replacement is found and:

, See MALAK, Page 4B :

-

Malak

e Continued from Arkansas Page
pay expenses for them to come
back and testify - and for
Malak to come back and testify
on cases he’s already done that
have not come to trial.

Another option is to “limit
the number of autopsies we
do,” restricting them to certain
types of cases, Clark said.
“Right now, if a sheriff, police
chief, coroner or prosecuting
attorney wants an autopsy per-
formed, we have to take it.”

Several or all of those op-
tions — limiting autopsies, hir-
ing more examiners, associat-
ing with the U of A Medical
Center - could be tried at
once, Clark said. “But we'l]l
have to have more resources
for any of them,” he said.

“He's not entitled to any bene- -

“fits until he’s 62, and not to full
benefits until he's 65, Clark
‘said. Malak is 58.

g of Crime Laboratory Board




Court needs,
politics may
save his job

By Joe Nabbefeld
Gazette Staff

Any decision to remove Dr.
Fahmy Malak as the state’s medi-
cal examiner would not be made
yuickly, say people who would be
involved in such a decision. Such a
move would play out slowly and
methodically, State Crime Labora-
tory Director Jim Clark explained
in a recent interview.

The new Crime Laboratory
" Board — appointed Thursday by
Gov. Bill Clinton and scheduled to
meet this Friday — would first
conduct a review of Malak's perfor-
mance, including hiring outside ex-
perts and holding hearings, to es-
tablish cause, said Clark. That
could take months, he said.

The board, Clark and Clinton
would also wade carefully through
other complications, Clark said,
such as:

B County prosecutors around
the state would need Malak to
return to testify in murder trials a
year or more after leaving the job.
If Malak chose to, he could charge
prosecutors, and thus taxpayers,
high expert-witness fees for that,

Clark said. The only alternative
would be to have a new medical

examiner read from Malak's writ-

ten report, he said.

Dr. Vincent DiMaio of San Anto-
nio, chief medical examiner for
Bexar County, Texas, said he has
returned to court to testify about
autopsies he conducted in a differ-
ent job more than 10 years before.

M A firing could prompt people

. convicted of murder based on testi-

mony or evidence gathered by
Malak to ask courts to retry their
cases, creating another taxpayer
expense, said Springdale lawyer
John Lisle,

B Any such decision would in-
volve heavy politics, said both ;

Sheffield Nelson, Clinton’s Repub-
lican gubernatorial opponent last
-year, and Paul Bosson, the Garland
County prosecutor.

The politics range from Clinton
gauging how powerful sheriffs and
prosecutors around the state would.
react, to Clinton considering how
such a_decision would affect any
presidential aspirations he may
have, they said.

t
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Clinton also would have to weigh
the political benefits versus liabili-
ties of the publicity that would
surround hearings about Malak
Nelson said.

Lisle, who was a state represen-
tative in the 1980s, said Clinton
could view it as an opportunity to
be portrayed as the man who
“cleaned up” the situation. Nelson
said he would portray it as “a day
late and a dollar short.” ,

The most politically palatable
method would be for Malak to
“walk away quietly,” said Nelson, a
Malak critic. During his campaign
last year, Nelson said he would fire
Malak if elected. -

Malak, who has held the job for
12 years, said in'an Associated

Press interview published today
that he would resist any efforts to
remove him. He said he hopes to
remain on the job until he retires;
he’s 58.

Meanwhlle, though two medlcal
examiner offices in other parts of
the tountry last month confirmed
Malak had contacted them about
job openings.

Last month, Clark confirmed for
the Gazette that in April he person-
ally suggested to Malak that he
consider looking for another job to
avoid being fired. Clark said it was
a colleague-to-colleague suggestion
out of concern for Malak’s health,
family and future, and that he
wasn’t acting on Clinton’s behalf.

Malak has referred all questions
from the Gazette to his lawyer,
Larry Carpenter of North Little
Rock.

In the Associated Press inter-
view, Malak blamed his problems
on mishandling by the media and
bigotry. He was born and ralsed in
Egypt. :

AR R

“We have a saying: ‘Do your job
and let the dogs bark,’ ” he recently
said in a TV interview,

The appointees to the new Crime <" 3

Laboratory Board have given no
indication that they will conduct a
full review of Malak, saying mostly
that they intend to wait and see
what. happens.

One member, Dr. I. Dodd WIlSOD'

of Little Rock, has said some sort
of review is automatic because the

board has just assumed authonty

over Malak.

A new law signed last sprmg
disbanded a dormant commission
that had the sole authority to su-
pervise Malak and transferred that
job to the Crime Lab Board. It
reshuffled that board’s member-
ship.

The new board’s members are
Wilson; Fort Smith pathologist Dr.
Annette Landrum; 12th Circuit
Judge John Holland of Fort Smith;
Benton County Prosecutor David
Clinger; Potlatch Corp. accountant
Alphonzo Dixon III of McGehee;

Lonoke lawyer Kathy Goss; and

Washington County Sheriff Ken-
neth McKee.

Expectations that the board will
act on Malak, however, have risen
the past couple of months.

-“I sure don’t have the sense that
anything is imminent,” Carpenter
said. “I assume these people [the
new board members] will be ap-
pointed to review his professional
conduct, and do so accordingly,
from a professional standpoint.”.

R,
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eon-shot proximity . o
not made until trial .

The Associated Press o

Dr. Fahmy Malak said he
determined the day before a

murder trial began last March.

that the victim was shot at
close range. Malak, Arkansas’
medical examiner, didn't tell
prosecutors because they
didn’t ask, he said.

Malak's bombshell testi-
mony forced prosecutors to
drop charges against Ernest
Lemons.

Prosecution witnesses were
going to testify .in the Hot
Springs courtroom that the gun
was fired from far away.

The case was the latest in a
series of incidents that have
brought calls for Malak’s dis-
missal from the office he has
held for 12 years.

Malak said he is being at-
tacked unfairly in the Hot
Springs case because prosecu-
tors in Garland County did not
do their pre-trial homework.

He said nobody asked him

about the shooting distance
until he took the stand.

“A rule in court is, don’t ask
a question you don't know the
answer to,” Malak said. -

The medical examiner said
Bruce MacPhee, a deputy pro-
secutor for Garland County,
called him the day before the
trial and told him to be in
court the nextday at 10 a.m. -

“I swear to you on the Bible -

that he didn’t ask me about it,”

Malak said of the close-range -

ruling. “If I'm not asked, I
don't volunteer information.”

Paul Bosson, the Garland
County prosecutor, said Malak
should have offered his office
the new data.

“I'm entitled to complete
and accurate information from
the crime lab and I didn't get
it,” Bosson said last month.

Bosson has sent Malak’s au-
topsy file to three out-of-state
experts and plans to call a
news conference this month
when he said ke will refute
Malak’s findings.

Malak’'s supervisor, Director
Jim Clark of the state Crime
Laboratory, said he reviewed

Malak's report and supported -

it.

The autopsy report given
prosecutors weeks before the
trial didn't say how far the bul-

let traveled. It noted, though,

that tissue samples were sent
for testing.

Malak said he didn't review
the tissue samples until the .
day before the trial, when he
normally makes a final review
of the data. He determined
then that the wound contained
an excessive amount of gun
powder. That meant the gun
was held tight against the vic-
tim’s neck, forcing all the pow-
der inside, Malak said.

Malak said he isn't intended
to make sure his testimony
matches prosecution wit-
nesses’ statements. Prosecu-
tors should have realized

‘there might be conflicting tes-
timony,.he said, because his
autopsy report showed that
gunshot residue was found on
the victim's hands. That would
indicate the victim, Greg
Stephens, 21, of Hot Springs,
struggled for the gun at close
vange, Malak said. _

“The guy could have fired a
‘gun that afternoon. 1 don’t
know what he did that after-
noon,” Bosson said of the vic-
tim. “I may go out later today
and do some shooting, and I'll
have it all over me. Don't be
telling me when I turn up dead
thatIwasina gupﬁght."

Bosson said he can't under-
stand how the killer could
have held a gun to Stephen§’
neck tight enough to keep resi-

+ due off the victim’s hair. ob

“Dumb Arkansas common
sense tells you that can’t hap-
pen,” Bosson said. '

Lemons, 21, of Hot Springs,
cannot be charged again in the

Stephens murder because the /e
\U.S. Constitution protects him

from double jeopardy. His 20-
year probation on two felony
theft convictions was revoked,
however, because of the mur-
der charge. He remains in
state prison while appealing

‘the decisionito revoke his pro-

bation. ‘~/-
[
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Controversy commonplace in Malak’s

rulings

mﬂm.\ FOURNIER

| .
Assoc Press Writer

Dr. Fahmy Malak, Arkansas’
medical examiner, has
watched outside medical ex-
aminers contradict his rulings
at least 17 times since 1984.

Three grand juries have
overruled his findings.

The mother of a youth run
over by a train wants Malak
fired because he said the boy
and a friend fell asleep on the
racks after smoking mari-
luana. Malak’s critics pounced
on that 1987 ruling and haven't
et up.

,M,..:.mczm lately doesn't seem

p for the man who has
£ Arkansas’ medical exam-
7 ce 1979. He knows that
his ;.. could be on thé line
When the state Crime Labora-
lory Board meets Friday with
1eW powers to monitor and
w<w_:mw@ his office.

n nhis most recent
s.m_mw.m testimony at a ch%%m
rial in Hot Springs forced pro-
.moioam.ﬂo drop their case.
rosecution witnesses were to
estify that the gun was fired
om far away. Malak told the
“mmmcgm gun was fired at close

He says prosecutors ne-

|
v

glected to ask him his opinion
on the shooting’s distance be-
fore he took the stand.

Some other cases that have
drawn fire:

o Malak said James Dewey
Millam, 72, found decapitated
outside his Searcy County
home in 1987, died from a per-
forated ulcer. The man’s fam-
ily insisted Millam was mur-
dered. Malak ruled that a dog
chewed the man’s head and
said the man’s pocket held
$5,000. He said police don’t ex-
pect to find money on the bod-
ies of murder victims. He used
photos in a textbook to show
other examples of pets chew-
ing on their dead owners.

e A former Malak aide said
the medical examiner doc-
tored photographic evidence
of a rifle butt to link the
weapon to the prosecution’s
suspect. Malak said the staff
member lied.

e A grand jury in Little
Rock said 75-year-old Peter
Robinson was killed by a fel-
low nursing home patient who
beat Robinson in the face and
broke his jaw. Malak had ruled
that Robinson died of pneumo-
nia after recovering from the
beating.

e William Garrett, 32, died
of strangulation. Malak said he
termed the death a murder be-
cause the rope or cord used to
strangle Garrett was missing.
Police a few months later told
him that Garrett’s sister found
the cord around Garrett’s
neck. He said the sister told

police the man was masturbat-

ing while cutting off oxygen to
himself, sometimes called au-
toerotic asphyxiation. Malak
changed his ruling to accident.
He said the sister later re-
canted her story.

e He ruled the strangula-
tion death of Chester S.

Cadwallader II a suicide be-
cause the man had sought
treatment for depression.
Malak was accused of changing
the cause during a civil trial to
autoerotic asphyxiation. Malak
said he testified that it could
have been autoerotic asphyxi-
ation after the man’s father
said the victim sometimes mas-

turbated. The death certificate

still terms the death a suicide.
The case that brought him
the most criticism began in
1987, when two teen-agers from
Saline County were hit by a
train. Malak ruled that Kevin
See MALAK, Page 58

Malak

¢ Continued from Arkansas Page
Ives, 17, and Don Henry, 16,
died by accident after they
smoked marijuana and fell
asleep on the tracks in the
Central Arkansas county.

The marijuana ruling was
criticized by a medical exam-
iner from Georgia and over-
turned by a local grand jury.
The grand jury said someone
beat the boys unconscious and
placed them on the tracks, but
no one has been charged.

In his first interview on the
topic in \hree years, Malak
said medical examiner Joseph
Burton of Atlanta “will testify
any way you want him to” and
that a prosecutor misinformed
the grand jury.

Malak conceded a mistake
in the case: he said he

wouldn't link the deaths to.

marijuana if he could do it
over again.
“Retrospectively now .. 1

A 4



thought that this was the effect
of marijuana plus being fa-
tigued,” Malak said. “If I had
known the social structure of
the state — they don't like to
say somebody was using mari-
juana and hit by a train - I
would not care. T would not do
it. I would not keep it. I would
not say a word. I would not
lose anything if I said the
cause was undetermined. But
here I give a courtesy to the
family...”

“He didn’t do my family any
courtesy,” said Linda Ives, the
mother of one of the youths.
“This change of mind doesn't
surprise me one bit. He knew
from the very beginning.”

She organized a group
called Victims of Malak’s In-
credible Testimony that has
gathered petitions for his dis-
missal.

Malak, however, said two
outside experts a state board
brought in to examine his off-
ice in 1988 told him they
agreed that the incident was
an accident, but they

disagreed with him about the’

marijuana.
“My answer to them was

‘Well, that's debatable.’ Pe-.

riod," Malak said.

Malak said he made clear to
the grand jury that there was
room for debate on the mari-
juana issue.

He said he had a dlfﬁcult
time ruling the manner of
death . . G

“Is it natural? This was not
natural. So is it suicide? The
possibility exists. Was it:a
homicide? The answer is no
according to the investigation
they were hit by a train. So was
it an accident or a suicide? ...
gave them the benefit of the
doubt — that it might be an ac-

. cident because they were

tired.”

While his critics are many,
Malak belicves he's misunder-
stood by the public and per-
secuted by the news media, He
has no plans to quit.

“As long as my conscience'is
clear about what I am domg.
he said, “I'll keep doingit.”
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Malak Medlcal éxaminerz Garland
County prosecutor at odds

L LITTLE ROCK (AP) — Dr.

pictim was shot at close range.
Malak, Arkansas’ state medical
taminer, didn’t tell prosecutors
pecause they didn't ask.

¥ Malak’s bombshell testimony
porced prosecutors to drop
Eharges against Ernest Lemons.
I Prosecution witnesses were
soing to testify in the Hot
Bprings courtroom that the gun
Fas fired from far away.

§ The case was the latest in a
$ories of incidents that have
frought calls for Malak’s dismis-
1l from the office he has held
pr 12 years.

f Malak said he is being
fttacked unfairly in the Hot
rines case because prosecu-

tors in Garland County did not
do their pre-trial homework.

He said nobody asked him
about the shooting distance
until he took the stand.

“A rule in court is, don’t ask a
question you don’t know the
answer to,” Malak said.

The medical examiner said
Bruce MacPhee, a deputy prose-
cutor for Garland County, called
him the day before the trial and
told him to be in court the next
day at 10 a.m.

“I swear to you on the Bible
. that he didn’t ask me about it,”

Malak said of the close-range’
ruling. “If I'm not asked, I don't
volunteer information.”

Paul Bosson, the Garland
County prosecutor, said Malak
should have offered his office
the new data.

-
o

Fahmy Malak said he deter-_

“I'm entitled to complete and
accurate information from the
crime lab and I didn't get it,”
Bosson said last month.

Bosson has sent Malak’s auto-
psy file to three out-of-state
experts, and plans to call a news
conference this month in which
he said he will refute Malak’s
findings.

Malak's supervisor, Crime
Lab Director Jim Clark, said he
reviewed Malak’s report and
supported it.

The autopsy report given pro-
secutors weeks before the trial
didn’t say how far the bullet
travelled. It noted, though, that
tissue samples were sent for
testing.

Malak said he didn’t review
the tissue samples until the day
bhefore the trial, when he nor-

mally makes a final review of
the data. He determined then
that the wound contained an
excessive amount of gun powder.
That meant the gun was held
tightly against the victim’s neck,
forcing all the powder inside,
Malak said.

Malak said he isn’t supposed
to make sure his testimony
matches prosecution witnesses’
statements. Prosecutors should
have realized there might be
conflicting testimony, he said,
because his autopsy report
showed that gunshot residue
was found on the victim’s hands.
That would indicate the victim,
Greg Stephens, 21, of Hot
Springs, struggled for the gun at
close range, Malak said.

“The guy could have fired a
gun that afternoon. I don’t know

what he did that a&erpoon&"
Bosson said of the victim. “I
may go out later today and d.o
some shooting, and I'll have it
all over me. Don’t be telling me
when I turn up dead that I was
in a fight.”

" Bogs‘:(;n gsaid he can’t under-
stand how the killer could have
held a gun to Stephens r)eck
tightly enough to keep residue
off the victim’s hair.

“Dumb Arkansas common
sense tells you that can’t hjﬁp-
pen,” Bosson said. i

Lemons, 21, of Hot Springs,
cannot be charged again in the
Stepkens murder because the
U.S. Constitution protects him
from double jeopardy. His
20-year probation on two felony
theft convictions was revoked,

. however, because of the murder

charge. He remaips in state
prison while appealing the deci-
sion to revoke his probation.
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Editorial

Splitting hairs

Wasn't Crime Lab Director Jim Clark splitling .
hairs Wednesday when he confirmed embattled Med-
ical Examiner Fahmy Malak’s televised denial of : ' :
media reports — aired in April and since - that he
had asked Malak to resign?

How would you take it if your own boss suggested
that you might want to start looking at other job possi-
bilities? That's what Clark did.

Clark says that published reports about him hav-
ing told Malak to “resign or be fired” got “twisted
around.” Maybe they did, but that’s easy to under-
stand, for Clark’s message seemed plain enough at
the time and it's no wonder that, in paraphrasing, it
came out that way. »

. Nevertheless, Clark now says that he only sug- sl
. gested that Malak look for other job prospects and T
that he did so for three reasons: health, family and
reputation — Malak’s contmumg to be cast in news
storiesin a negative light.

OK, so Malak is overworked; as are probably all
of the other Crime Lab employees. And it’s easy to 3
see how that could strain a person’s personal life. But
Clark’s third reason is the one that says the most, for
Malak’s professional reputation has indeed been on-
the line for several years. It dates back, we recall, to
his ruling in the Saline County case in which he
found that two teen-agers who had been run over.by a -
freight train had been in a drug-induced state. Hard
evidenge to the contrary that came out later made
Malak’s official opinion sound like a flight of fantasy.

Among Malak’s disputed opinions, the most re-
cent one involved his testimony .in March in a Hot
Springs murder trial. It disputed the prosecution’s

. gase to the extent that the defendant had to be set
' free

But there’s a fourth and more likely reason to ex-
plain why Clark gave Malak an advance nod on job-
hunting, and that’s the new law passed last session
establishing an eight-member board to supervise the
¢ medical examiner’s office. It became effective
Wednesday and Gov. Bill Clinton named the board"
members Thursday.

It’'s our guess that the new board members will
probably want to put Malak’s controversies at the
very top of their agenda. All things considered,
Clark’s suggestion ta Malak about considering other
job prospects seems now to have been too timely -
perhaps even prophetic.

L
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heavily on

By Ron Fournier
Associated Press

If he could do it over again,
Arkansas’s embattled medical ex-
aminer says he wouldn’t have re-
ported that marijuana caused two
youths to fall asleep and get hit by
a train.

Dr. Fahmy Malak’s marijuana
theory became the butt of jokes
after a grand jury ruled that some-
one murdered the two Saline
County teen-agers in 1987,

The case only added to a persis-
tent image problem and a string of
controversies that could cost him
his job after the state Crime Lab
Board meets this week. It will be
the board’s first meeting since the
General Assembly this spring gave
it new power to oversee the medical
examiner.

Malak, 58, has been the state’s
medical examiner for 12 vears. The
Egyptian-born doctor has been ac-
cused of slanting testimony for
prosecutors, changing rulings
without explanation, running off
assistants with a quirky, arrogant
manner and making strange foren-
sic conclusions.

In a recent interview with The

Malak’s words weigh

Examiner says not keeping quiet a political mistake

x&&wé&p\i\

his image

Associated Press, Malak blamed
his problems on the news media,
restrictive state laws, a heavy work
load, and second-guessing by po-
lice, the public and families of the
deceased. .

“When your door breaks, you call
a carpenter. When the electricity
breaks, you call an electrician. But
when somebody dies, everybody
becomes a medical examiner,” he
said.

He stuck by his mn_ossmn conclu-
sions, but conceded at least one
political mistake.

“If I had known the social struc-
ture of the state — they don’t like
to say somebody was using mari-
juana and hit by a train — I would
not care,” Malak said. “I would not
do it. I would not keep it. I would
not say a word. I would not lose
anything if I said the cause was
undetermined.”

Malak said he still thinks the
train track deaths of Larry Ives, 17,
and Don Henry, 16, were acciden-
tal, but that perhaps he tried too
hard to explain Mrma. Spencer q.~m<\om~¢nm Staft

ta ical examiner i
The state medical examiner is LEAVING WORK: Dr. Fahmy Malak, Sm state's medical examiner for

SeeMALAK/18A , " 12years, leaves his o:_om Thursday. ..
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METRO/STATE
Malak says criticism won’t make him quit

Oo:%c.ma from Page 1A

"required by state law and. state
Crime Lab policy to determine the
cause and manner of death. Malak
said he receives too much credit or
blame for determining the manner
of death. Calling the manner of
death suicidal, homicidal or acci-
dental depends heavily on police
investigations, he said.

“If they find me at the bottom of
this window and they say, ‘Oh,
Malak was depressed and the news
media was after him. He jumped.’
It would be suicide,” Malak said,
standing at a body-length window
in his office. “One month later,
they say, ‘The reporter was here
and he pushed him from the win-

- dow.” It would be homicide.”

In_the Saline County case, he
said the cause appeared simple: A
train hit the youths. Malak said the
deaths were accidental if mari-
juana made them fall asleep.

Yet he also says the marijuana

theory is “debatable.” A grand jury
decided that an assailant or assail-
ants placed the youths unconscious
on the tracks.

No one disputes that Malak has a
heavy work load. He is the only
pathologist on the 12-member staff
because an assistant left for a new
job last month. Malak conducted
71 percent of the 5,281 autopsies
his office has performed since he
joined the staff in 1978,

Jim Clark, head of the state
Crime Laboratory and Malak’s su-
pervisor, said Malak often starts
work before dawn.

“I think the guy is horribly over-
burdened,” said Garland County
Prosecutor Paul Bosson, who is
trying to get Malak fired over a
recent ruling. Malak surprised
Bosson’s deputy at a murder trial
this year when he testified that the
victim was shot at close range.
Witnesses had testified that the
shots came from far away.

Support of prosecutors, police
and many defense attorneys keeps

¢ I think the guy

[Malak] is horribly
overburdened. 99

—Paul Bosson,
Garland County prosecutor

him going, Malak said. He accused
the news media of persecuting him,
possibly because he is from Egypt
and speaks with an accent.

“I pledged for four years that I
wouldn’t talk to the media because
they twist and they don't tell the
truth,” Malak said. “You try to tell
the truth and they don’t listen.”

Malak said his office should have
a public relations expert to create a
buffer between him and reporters.
Another problem, Malak said, is he
can’t provide full explanations be-
cause autopsy records are closed by

tor.
Gov. Bill Clinton has long stood
by Malak, who came to the medical

law, unless released by the prosecu-

examiner’s office from Chicago
during Clinton’s first term in 1979,

The governor last month said it is"

getting tougher for the medical
examiner to weather criticism.

“We don't fire people for bad
press,” Clinton said. “But what
I've told Clark is ... if the credibil-
ity issue keeps coming up, maybe
it’s time we call it quits.”

Malak got some bad press in the
1990 gubernatorial campaign when
Republican candidates Sheffield
Nelson and Tommy Robinson
promised to fire Malak if elected.

Malak disagreed with critics who
say he tends to side with prosecu-
tors at the expense of the defense.

But Bosson, a prosecutor and
former juvenile judge, said the la-

- bel fits.

“They just don't say that for the
heck of it. He gets up there and he
just ... he knows we're trying to put
a bad guy in jail,” Bosson said.

Malak said he won’t quit, despite
the almost constant barrage of crit-
icism,

“It hurts,” Malak said, “but I go
on.”
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Impolltlc to note-

marijuana swoon
of 2, Malak says

BY RON FOURNIER

Associated Press Writer

If he could do it over again,
Arkansas’ embattled medical
cxaminer says he wouldn't
have reported that marijuana
caused two youths to fall
asleep and get hit by a train.

Dr. Fahmy Malak's mari-
juana theory became the butt
of jokes after a grand jury
ruled that someone murdered
the two Saline County teen-
agers in 1987,

The case only added to a
persistent image problem and
a string of controversies that
could cost him his job after the
stale Crime Laboratory Board
meets this week. It will be the
board’s first meeting since the
Legislature this spring gave it
new power to oversee the med-
ical examiner.

Malak, 58, has been the
state's medical examiner for
12 yecars. The Egyptian-born
doctor has been accused of
slanting testimony for prosecu-

" tors, changing rulings without
explanation, running off assist-
ants with a quirky, arrogant
manner and making strange fo-
rensic conclusions.

In a recent interview with
The Associated Press, Malak
took advantage of what might
be his last chance to defend
himself publicly.

Malak blames his problems
on the news media, restrictive
state laws, a heavy workload,
and second-guessing by police,
the public and families of the
deceased.

“When your door breaks,
you call a carpenter. When the
electricity breaks, you call an
electrician. But when some-
body dies, everybody becomes
a medical examiner,” he said.

He stuck by his scientific
conclusions, but conceded at
least one political mistake.

Dr. Fahmy Malak

“If 1 had known the social
structure of the state — they
don't like to say somebody was
using marijuana and hit by a
train - 1 would not care,”
Malak said. “I would not do it.
I would not keep it. I would not
say a word. I would not lose
anything if I said the cause was

undetermined.”

Malak said he still believes
“the train track deaths of Larry
Ives, 17, and Don Henry, 16,
were accidental, but that per-
haps he tried too hard to cx-
plain them.

Th- state medical examiner
is reauired by state law, state
Crime Laboratory policy and,
ofter, public pressure to deter-
mine the cause and manner of
death. Malak said he reccives
too- much credit or blame for
determining the manner of
death. Calling the manner of
death suicide, homicide or ac-
cidental depends heavily on
police inves_tiggtions. he said.
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J Yy tind me at the bot-
tom of this window and they
say, ‘Oh, Malak was depressed
and the news media was afler
him. He jumped.’ It would be
suicide,” Malak said, standing
at a body-length window in his
office. “One month later, they
say, ‘The reporter was here
and he pushed him from the
window.” It would be homi-
cide.”

In the Saline County case in
Central Arkansas, he said the
cause appeared simple: A

train hit the youths. Malak said .

the manner of death was acci-
dental if marijuana made them
fall asleep.

Yet he also says the mari-

- juana theory is “debatable.” A

grand jury decided that an as-
sailant or assailants placed
the youths unconscious on the
tracks.

No one disputes that Malak -

has a heavy workload. He is
the only pathologist on the 12-
member staff because an as-
sistant left for a new job last
month. Malak conducted 71
percent of the 5,281 autopsies
his office has performed since

| he joined the stafflin 1978.

Jim Clark, head of the state
Crime Laboratory and Malak’s
supervisor, said Malak often
starts work before dawn.

“I think the guy is horribly
overburdened,” said Garland
County Prosecutmg Attorney
Paul Bosson, who is trying to
get Malak ﬁred over a recent
ruling. Malak surprised Bos-
son’s deputy at a murder trial
this year when he testified that
the victim was shot at close

range. Witnesses had testified -

that the shots came fxom far
away.

Support of prosecutors po-
lice and many defense attor-
neys keeps him going, Malak
said. He accused the news
media of persecuting him.

“I pledged for four years
that I wouldn’t talk to the
media because they twist and
they don’t tell the truth,”
Malak said.

L



Malak said his office should

have a public relations expert
" to create a buffer between him
and news reporters. Another
problem, Malak said, is he
can't provide full explanations
because autopsy records are
closed by law, unless released
by the prosecutor. .

Gov. Bill Clinton has long
stood by Malak, who came to
the medical examiner’s office
from Chicago during Clinton's
first term in 1979. The gover-
nor last month said it is getting
tougher for the medical exam-
iner to weather criticism.

“We don't fire people for
bad press,” Clinton said. “But
what I've told Clark is ... if the
credibility issue keeps coming
up, maybe it's time we call it
quits.” | -
Malak got some bad press in
the 1990 gubernatorial cam-
paign when Republican candi-
dates Sheffield Nelson and
Tommy Robinson promised to
fire Malak if elected.

Malak disagreed with critics

who say he tends to side with
- prosecutors at the expense of
the defense. ]

But Bosson, a prosecutor
and former juvenile judge,
said the label fits.

“They just don't say that for
the heck of it. He gets up there
and he just ... he knows we're
trying to put a bad guy in jail,”
Bosson said.

Media neither
hires nor fires,
‘Malak says

The Associated Press

won't resign, and he won't be
fired without a fight.

Here is an excerpt from a
recent interview with the be- .
leaguered medical examiner., !

Q: You've weathered an
enormous amount of bad pub- !
licity — whether it's justified .
or not — why do you think you !
have weathered it? i

A: The news media doesn't |
hire an employee. The news -
media shouldn't fire an em-
ployee. The agency in which
the employee works will evalu-
ate that person. There are .
guidelines. The state will not ;
terminate somebody unfairly.

;
1]
Dr. Fahmy Malak says he X
{

=0

Q: The governor recently’

said you can't fire somebody
for bad press...

A: That’s true.

Q: But he did tell Crime Lab

Director Jim Clark that if your
credibility keeps being ques-
" tioned, it might be time to call -

it quits. Are you afraid that's
what's about to happen?

A: The objective of estab-
lishing a medical cxaminer
system is to be scientific and
away from politics..] am living
with this premise that we are
scientists. We are not politi-
cians. So I am not worried
about politics. The politics
will be taken care of by the
politicians.

Q: By granting this inter-
view, are you saying, ‘I nced to
get my side out there because
if I don't start doing some dam-
age control the bad publicity
will hurt me, get me fired’?

A: These things can happen.
In actual life, strange things
happen. Sometimes politics
has the upper hand. This is not
in my control and I don't know.

Q: If Clark came in your off-
ice today and said, ‘You're
fired.” Could he fire you in
your opinion? :

A: He's the director of the
lab. Yes, he could. But I have
an employment book in my
desk ... Once you pass proba-
tion, this employee must have
due process to be fired. If the
director came in here and told
me, ‘Well, Dr. Malak, you are
terminated.” I'd say, ‘OK, Mr.
Clark, I'll just pack and lcave
and let my lawyer do my job.’

Q: Do you ,stay up nights
worrying about your job?

A: No. I'm not worried about
my job.

Q: Do you plan to resign?

A: No.

Q: You won't resign?

A: No.

Q: Would you like to retire
from here?

A: I'm 58. Yes, I'd like to re-
tire from this job. )
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Crime Lab
board of 8
appointed

1st meeting June 14

By Joe Nabbefeld
Gazette Staff

Gov. Bill Clinton appointed eight
people from throughout the state,
including a forensic pathologist
from Fort Smith, to the new state
Crime Laboratory Board on
Thursday.

Under a law signed this spring,

. the new board Thursday assumed

authority over the state medical
examiner, Dr. Fahmy Malak.
The medical examiner previously
reported to the dormant State
Medical Examiner Commission.

_The new law dissolved the dormant

commission as of Thursday.

The new board will hold its first
meeting June 14, and Crime Labo-
ratory director Jim Clark said
Thursday that he suspected that
the board would discuss contro-
versy that has surrounded Malak.
" The appointees are:

" M Dr. Annette Landrum, a fo-
rensic pathologist in Fort Smith;

M Dardanelle police chief Mon-

tie Sims;

M Dr. I. Dodd Wilson, dean of
the University of Arkansas for
Medical Sciences College of Medi-
cine; | 4 B
I 12th Circuit Judge John Hol-

land of Fort Smith;

M Benton County Prosecutor
David Clinger;

W Potlatch Corp. accountant Al-
fonzo Dixon III of McGehee;

M Lonoke lawyer Kathy Goss;

M Washington County Sherriff
Kenneth McKee.

Landrum couldn’t be reached to
comment Thursday. Her husband,
Dr. Samuel Landrum, is also a
pathologist. The state medical ex-
aminer practices forensic pathol-
ogy, performing autopsies to deter-
mine if suspicious deaths were
homicides, suicides, accidents or
by natural causes.

Sims said Thursday that a state
Police Chiefs Association submit-
ted his name to Clinton and he
accepted the post because he would
like to serve the state. He said he
would reserve comment on Malak
until the board meeting. Three
other appointees told the Arkansas
Gazette the same thing last week.

Malak has been medical exam-
iner for 12 years, much of them
marked by a variety of criticisms of
his work, including charges that he
tampered with evidence, tailored
his findings to help prosecutors or
friends, lied under cath and per-
formed incompetently.

Malak declined to comment out-
side his office Thursday afternoon.

Meanwhile, the National Associ-
ation of Medical Examiners has
renewed its two-year accreditation
of Malak’s office.

“I did not find any deficiencies,”
stated a May 1 letter from Dr.
Roberto J. Bayardo of Austin,
Texas, announcing the reaccredi-
tation.
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Didn’t ask Malak to resign, official says

BY KEVIN FREKING

Democrat Staff Writer

Crime Laboratory Executive
Director Jim Clark said
Wednesday that Dr. Fahmy
Malak, state medical exam-
iner, is right when he says
Clark didn’t asked him to re-
sign.

“Somehow, it's gotten
twisted around that I told him
to resign or be fired,” Clark
said. “And I never made that
statement.”

In a television interview

Tuesday, Malak denied media
reports that Clark asked him to

resign. Attempts to reach
Malak for an interview
Wednesday were unsuccessful.

The media reports about
Malak’s future as medical ex-
aminer surfaced after he testi-
fied in a Hot Springs murder
trial. The prosecutor in the
case, Paul Bosson, dismissed
charges when Malak’s findings

disputed the prosecution’s
case. The trial took place in
late March.

Clark said he did have a
conversation with Malak
around April 2, suggesting to
him that he might want to look

at other job possibilities for
three reasons: health, family
and reputation.

Clark said Malak’s continu-
ally being in the news in a neg-
ative light was taking its toll in
all three areas.

Although Clark said he had,
not asked Malak to resign, a’
new eight-member board that
wiili be given control of the
medical examiner's office
today may have something to
say about Malak's tenure.

The governor's office said
last week it expected to name
the board today, but spokes-

man Suzie Whitacre said
Wednesday officials were still
working on the appointments.

“We're hoping to be able to
name them Thursday, but
we're still trying to get in touch
with some of those people,”
Whitacre said.

Seats on the board are re-
served for the dean of the Uni-
versity of Arkansas for Medi-
cal Sciences College of Medi-
cine and an active member of
the judiciary. Groups each get-
ting a seat are the legal profes-:
sion,” sheriffs, police .chiefs,
prosecuting attorneys, ‘physi-
cians and citizens at large.
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Revamped
lab board

may speed
Malak exit

By Joan I. Duffy
The Commercial Appeal
Little Rock Bureau

LITTLE ROCK — He has been
accused of playing into the
hands of prosecutors, running
off assistants and reaching goof-
ball forensic conclusions.

Now a change in the panel that
oversees operations of the State
Crime Lab may spell the begin-
ning of the end for Egyptian-
born Dr. Fahmy Malak, Arkan-
sas’s controversial medical ex-
aminer.

On Thursday, a reconstituted
board governing the State Crime
Lab comes into existence with
clear authority to hire and fire
the medical examiner, control
that has been ill-defined since
he was hired 12 years ago.

Although no immediate attack

on him is expected, Crime Lab
9 director Jim Clark suggested to
Dr. Malak several weeks ago that
it may be time he start looking
for another job.

“There was no pressure from
me to force him,” Clark said.-
“But if we're going to have to in-
vestigate every case he does an
autopsy on ... I can’t afford to
spend my time confirming what
his conclusions are.”

Dr. Malak has refused for four
years to grant interviews, de-
spite growing public clamor
about his performance. Clark
and other state officials blame
Dr. Malak’s problems in part on
bad publicity and overwork —
his office performed 755 autop-
sies last year and expects to
reach 800 to 850 this year.

In the 12 years he has held the
job performing autopsies on vic-
tims of all unnatural deaths, Dr.
Malak’s results have been con-
tradicted in court 17 times by
other medical examiners — a
rate they said would be unaccep-
table in their offices.

He has been accused by de-
fense attorneys of coloring his

testimony to favor the prosecu-
9 tion and his conclusions have
been rejected by grand juries in
three cases.

In more and more criminal
cases in which Dr. Malak testi-

Please see MALAK, Page A7
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fies, defense attorneys are hir-
ing outside medical examiners
to review, and often cast reason-
able doubts on, the state examin-
er’s conclusions.

The most celebrated case in-
volved the deaths of two teenage
boys run over by a train near
Benton in August 1989. The
train’s engineer said the bodies
were lying next to each other
across the tracks and they failed
to move despite repeated sound-
ings of the train’s whistle and
the jostling of tracks from the
oncoming locomotive.

Dr. Malak said the boys were
in a marijuana-induced stupor
and were not aware of the on-
coming train. Private detectives
hired by the youths’ families led
to a Saline County grand jury
probe in which an outside medi-
cal examiner testified one vic-
tim had been beaten and the oth-
er stabbed before the train hit
them.

Linda Ives, the mother of one
of the victims, began looking
into Dr. Malak’s record and
formed a group to work for his
ouster — Victims of Dr. Malak’s
Incredible Testimony. The VOM-
IT group says it has collected sig-
natures from more than 4,000
people demanding Dr. Malak be

i fired.

.~ During the controversy,

1-members of the Medical Exam-

.iner Commission, which had

}'been dormant for years, asked
1 two experts from out of state to
1'study the operations of Dr. Ma-
|- 1ak’s office. They said Dr. Malak
|- was overworked, underpaid and
{* his office underfunded.

Clark and Gov. Bill Clinton,
.Dr. Malak’s ultimate boss, ac-
_knowledge growing public sen-
timent against- the S$8-year-old
.pathologist. But they said it
should take more than public
‘sentiment to oust a man from his

T YETETPy —

job.
“Should 1 call the Medical
Board or the Crime Lab Board

and say, ‘Get rid of this man, I've

got 4,000 signatures and a news-
paper article and never mind
the merits,” ?” asked Clinton. “I
am very sympathetic to Mrs. Ives
and my heart goes out to her. But
I am still going to defer (to the

Crime Lab

5 ,‘,-“;r“-, ) Board)."

e Hiring and
firing author-
ity for the med-
ical examin-
j er's job Dbe.
came blurred
during govern-
ment reorgani-
A S el zation in the

late 1970s that
Fahmy Malak abolished the
Public Safety Commission and
created the State Crime Lab
without specific mention of who
controls the medical examiner.
The fuzzy lines have been cred-
ited with Dr. Malak’s ability to
hang onto his job despite his cri-
tics.

“The responsibility will plai
ly be on their shoulders then
evaluate these charges and to
act on them, either to dismiss
them or to act on them,” said
Clinton, who has taken signifi-
cant political heat for Dr. Ma-
lak’s continued employment.

Dr. Malak, who has refused in-
terviews as criticism escalated,
earns $105,000 a year. His office
is authorized two assistants, but
rarely have both positions been
filled at one time. In the last 12
years, he has had 10 assistants.

Dr. Violet Hnilica, the latest
assistant to leave, resigned effec-
tive last month to accept a teach-
ing position at the University of
Tennessee, Memphis.

She denjed the controversy
surrounding her boss was to
blame for her décision to quit,
but acknowledged her yearlong
tenure in the job "has been
stressful.”
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4 old, 4 new to fill
board of Crime Lab
Clinton has most names ready

By Joe Nabbefeld
Gazette Stafl

‘Gov. Bill Clinton plans to appoint four members of
the old State Crime Laboratory Board to the new
board and has identified at least seven of the eight
appointees, according to information obtained Thurs-
day.

The reconstituted board comes into existence June
6 under a law signed this spring.

It will assume authority over state medical examiner
Dr. Fahmy Malak. Until then, Malak reports solely to
the dormant State Medical Examiner Commission,
which has met just three times in the past 12 years
and will be abolished June 6.

The new board will hold its first meeting June 14 in
Little Rock, at which it is expected to discuss how to
tespond to controversy surrounding Malak. State
Crime Lab director Jim Clark last month suggested to
Malak that he look for another job to avoid being
fired. Clark said he was not speaking for Clinton but
rather as one colleague to another.

The four members of the old board who Clmt,on
expects to name to the new one are:

B Lonoke attorney Kathy Goss, who has been on
the old board for about three years. Goss said Thurs-
day that she has been contacted by the crime lab to
confirm that she could attend the June 14 meeting.

The new law designates that some seats be held by
experts in various fields. Goss would take the new

4 ! !
- See CRIME LAB/11B
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Crime Lab

Continued from Page 1B

board’s “legal brofession” seat.
B 12th Circuit Judge John Hol-
land of Fort Smith, who has served

on the board since its creation in .

about 1976. Holland told the Ga-
zette on Thursday he did not know
whether he was chosen for the new
board but that he would serve if
asked. He said he has “no
thoughts” on Malak. He would fill
the “active judiciary” seat.

M Benton County Prosecutor
Davxd Clinger, who would take the

“active prosecuting attorney” seat.
He could not be reached to com-
ment Thursday.

H Potlach Corp. accountant Al-
fonzo Dixon of McGehee, who be-
gan serving on the board in 1988 as
an at-large citizen member. He
would fill that position on the new
board. He could not be reached to
comment Thursday.

To fill the board’s “active county
sheriff” seat, Clinton has tabbed
Washington County Sheriff Ken-
neth McKee, McKee confirmed
Thursday. The existing board’s
“sheriff” position was filled by Ful-
ton County Sheriff Earl Hurtt, but
he left office in December.

Asked if these are the people who
will sit on the board, Clark said,
“This is what I heard from the
governor's office, but I do not have
any confirmation yet.”

Craig Smith, Clinton’s appoint-
ments secretary, said Thursday
that he could nat confirm any
names but that he is close to hav-
ing all the positions filled and will
make an announcement soon.

Dr. 1. Dodd Wilson, dean of the
dniversity of Arkansas for Medical
Sciences College of Medicine, auto-
matically will serve on the board
because the new law calls for the
dean to be a member.
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By Elizabeth Lowry
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Hot Springs prosecutor

up to the bar and say ‘I made a

ready for Malak’s return

Gazette Hot Springs Bureau

HOT SPRINGS — The prose--

cution doesn’t intend to give the
state medical examiner much rein
when Dr. Fahmy Malak testifies in
a murder trial this week.

Ray Carl Smith, 37, of Hot
Springs goes on trial Thursday in
Garland County Circuit Court on
charges that he murdered Alfred
Atkinson, 34, last summer. The
police say that Smith also shot his
ex-girlfriend, Nathaniel Neal, in
the abdomen and the face. When
neighbors ignored her cries for
help, she walked about a half-mile
to a nearby hospital.

Neal survived the shooting and

 will testify at the trial, Prosecuting

Attorney Paul Bosson of Hot
Springs said last week.

Malak, the state medical exam-
iner, will testify that bullets were
found in Atkinson's body, Bosson
said. He said other witnesses will
say that those bullets were made by
the same manufacturer as bullets
found at Smith's home.

Bosson said he will keep a close
watch on what Malak says, in light
of a case in late March in which
Malak’s testimony appeared to dif-
fer from the medical examiner’s
autopsy report. That case involved
the Aug. 18 shooting death of Greg-
ory Stephens, 25, of Hot Springs.
Ernest D. Lemons, 21, was ar-
rested and charged with murder.

Prosecutors later amended the
charge to second-degree murder,
and were prepared to argue their
case based on testimony that Lem-
ons had shot Stephens from as far
as 50 feet away.

At the March 28 trial, however,
Malak testified that Stephens was
shot from point-blank range. That
differed from accounts of other
witnesses who said Stephens, who
was standing in the doorway of his
house, was shot from the street.

Because Malak's testimony did
not mesh with other witnesses’
statements, prosecutors dropped
the charge.

Bosson and a deputy prosecutor
complained afterward that the au-
topsy report gave no indication
that the fatal bullet was fired from
point-blank range, nor did Malak
tell them that prior to taking the
witness stand.

Jim Clark, director of the State

witness stand.

File Photo
Fahmy Malak: Medical examin-
er’s testimony at murder trial will
be closely watched.

Crime Laboratory, conducted his
own investigation of the matter
and determined that Stephens was
shot at close range and that Malak
had done nothing wrong. Clark
said the information about the dis-
tance from which Stephens was
shot was included in the autopsy
report, and prosecutors should
have asked Malak what that range
was.

In April, Bosson sent informa-
tion on the case to four out-of-state
pathologists who will determine
the range from which Stephens
was shot. He plans to call a news
conference and release the findings
of those pathologists after the
Smith trial, Bosson said.

“I intend to ask that both Clark
and the medical examiner resign,”
Bosson said. “The basis for that is
they have had approximately one
month to review their evidence and
retract their statements and apolo-
gize for all the trouble they've
caused.”

Bosson has said one of the re-
ports indicated that Stephens was
shot from a distance. '

The prosecutor said he realized
Malak was overworked.

“It would be very easy to get this
stuff confused,” he said. “My atti-
tude is, if you make a mistake, belly

mistake.””

In the Smith trial, Bosson said '

he had a strong case and prosecu-
tors would seek a life sentence. The
trial judge has placed a gag order
on Smith’s murder case.

Evidence will include testimony
from Neal recounting the events of
Aug. 16, when she walked into the
St. Joseph's Regional Health Cen-
ter emergency room in Hot
Springs, bloody from one gunshot
wound to her mouth and another
to her stomach. She told police, in
writing, that her attacker was
Smith and that he also had shot
Atkinson at her apartment at
128-A Terrace, according to court
documents.

She had to walk to the hospital
because — although one neighbor
heard gunshots and another saw
her walking — nobody called for or
offered her help.

Police went to 128-A Terrace
where they found Atkinson dead of
gunshot wounds from a .38-caliber
revolver, according to court docu-
ments.

Smith was arrested at 9:15 a.m.
Aug. 16 at Hot Springs Municipal
Court, where he was already sched-
uled to be arraigned that day on

two previous charges of aggravated »

assault.

According to police, Neal and
Smith had fought often. At one
point, Smith faced two first-degree
battery charges, forgery charges,
disorderly conduct charges, terror-
istic threatening charge and two
aggravated assault charges. Those
charges have been dropped except
for an aggravated assault charge
for allegedly threatening Neal with
a gun and shooting at Willie Hall's
car last summer,

Smith is scheduled for trial June
12 on that charge.

In the murder trial, the prosecu-
tion has withdrawn a plea bargain
offer, Bosson said. The state had
offered Smith 40 years in prison in
exchange for a guilty plea, but
Smith turned it down. .

At the time the offer was made,
Bosson said the state didn’t know
if Neal, the star witness, would live.
She had agreed to the plea bargain.

“Now the old girl has toughened
up. She says ‘I can testify. Let's go
get him,’” Bosson said.

¢
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It seems too good to be true,
ar -4 is certainly years over-
de..’ . .

ahmy Malak is job hunting.

™ was reported Tuesday

tl  ae state medical exam-

iner has made at least two in-

quiries about possible job

openings, one in Philadelphia,
the other in San Antonio.

Maybe after we wrap up the
latest Voices poll - the one,
about whether Gov. Bill Clin-
ton should run for president in
1992 - I'll invite readers to
write letters of reference in
Malak’s behalf.

Maybe we'll even hold a
contest for the best letter. The
winner could have my slightly
used copy — read only once -
¢ “homas Noguchi's “Coro-

Tha!

mmme of this bungling incom-
petent. His departure would
Ho more for the advancement
pf forensic pathology in Arkan-
Wmm than any single thing I can

Hey, whatever it takes. An-*

<tate’s loss will be our

hink of. . , :
' His ignominious record
would fill a good-sized book
The man doesn’'t appear to be-
able to get an autopsy, a writ-,
ten report or even simple
rourtroom testimony straight.
The man has been the state’

.

. .

—POLITICS 1991 — =

gy ...,...
Meredith XA\'-
Oakley &

medical examiner for 12 years.
That’s 12 too many.

If Malak leaves, and it can’t
be too soon, we have Jim Clark
to thank.

Clark, director of the state
Crime Labratory, told Malak
earlier this month that he
might want to find another job
or risk being fired if disputes
over his job performance con-
tinue interfering with the lab’s
work.

I had to laugh when I read
Clark’s statement that he
wasn't acting on behalf of Clin-
ton in this matter.

The thought that he was’

never entered my head. Hav-
ing been in office for 10 of the
past 12 years, Clinton has had

- "ample opportunity to sack

soon as we rid our-—

Malak, and he has alway had
the ability to do so. :

-

I's absurd to think that
after all these years of defend-
Ing Malak, after all the contro-
versy and all the disputed
findings, Clinton would sud-
MME% decide that Malak has to

Besides that, Clinton
doesn't have a very good
record of telling department
heads what to do. They pretty
much do as they please, and if
he doesn’t like it, he can go
suck eggs.

Clark is to be commended
for holding the sword of Damo-
cles over Malak’s head.

And if Malak takes more
wﬁ: a mms weeks to write his
etter of resignation, I ho
Clark lets it mmm. 4 pe

* * %

dical examiner’s job hunt 12 years

Y N\
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\ Staff loss
‘may hurt

crime lab

By John Reinan
Gazette Staff

The state medical examiner’s of-
fice may have to temporarily rely
‘on outside pathologists to help
handle the work load when the
assistant medical examiner leaves
May 31.

Jim. Clark, director of the state -

1Crime Laboratory, said Tuesday
,that he expected delays in perform--
mg autopsies and in returmng the
bodies to police agencies after Dr.'

1. Violette Hnilica leaves her job.

“] do expect a slowdown,” Clark"

| said. '

He has not lined up a replace--
ment for Hnilica, an' associate

, medical examiner who is the ninth

: agsistant to leave the state medical

' examiner's office during the 12-
year tenure of Dr. Fahmy A. Malak
as chief medical examiner.

Clark said he had identified three
or four “attractive” candidates and
hoped to fill Hnilica’s job by mid-
July, a timetable he acknowledged
was optimistic.

In the meantxme. he said, the

medical examiner’s office might
have to rely on help from fill-in
“pathologists hired through tempo-
‘rary agencies.

Hnilica's departure for a teach-

"ing post at the medical school of |

.the University of Tennessee at
‘Memphis means that the state
medical examiner's office, which is
authorized by state law to have
‘three pathologists performing au-
topsies, soon will have only one.
And that one is Malak, whom

See CRIME LAB/6A

The state Crime Laboratory is or-
ganized into a number of sections,
each having different duties. The sec-

™ tions and the number of staff mem-
.bers are as follows:
“+{ Administration
B Director
W Executive secretary
. W Management information sys-
_tems manager

B Accountant

"M 7 clerks

Evidence Recelvlng

R Supervisor

W Two evidence technicians

Firearms and Tool Marks

B Supervisor

B Two mark analysts

Questioned Documents

M Supervisor -

R Document analyst

Latent Fingerprints

M Supervisor

B Two fingerprint examiners

Serology (analysis of blood and
body fluids)

M Supervisor

W Four serologists

A0
Crime laborat\,.y departments 't

" rology, toxicology, drug analysis and

H
.

Trace Evidence (analysis of ll-
bers, hair, soll, paint chips, etc.)

n SUpervisor

M Four criminalists ’

Drug Analysis (identification of:,
suspected drug samples)

R Supervisor

M Nine chemists

Toxicology (analysis of body tis- ,
sues and fluids for poisons or drugs)

W Supervisor !

-.'0-.»0\9"'-'.»'-0 D'D"‘{ -

.

M Three toxicologists t
Photography (shoots and devel-
ops photos for use as court evi-s’

dence) .

B Supervisor :

M Forensic photographer
Medical Examiner

B Chief medical examiner =
R Associate medical examlner
Morgue

W Three autopsy technicnans
Others:

B Four field mvestlgators

M Laboratory supervisor (over se- .

.

v

T eeRt e Vaw mEm >

e

trace evidence)

Crime lab

Continued from Page 1A

Clark recently suggested should re-
sign. Two other medical examin-
ers’ offices, in Philadelphia and
San Antonio, told the Gazette this
week that Malak has contacted
them about possible job openings.
Malak has refused repeated re-
quests for interviews by the Ga-
zette. However, he told KTHYV,
Channel 11, Tuesday that he “has
no plans to move anywhere.”
“My family is here, my children
are in school here,” Malak said. He
blamed “bigotry and hatred” for
the storm of criticism that has
mounted against him. His findings
have been challenged numerous

times; his rulings on causes of .

death have been overturned in
court at least three times.

- “If 1 were a native Arkansan, I
would be a hero,” said Malak, a
native of Egypt. “We have a say-
ing: ‘Do your job and let the dogs
bark.””

The medical examiner's office
performed 653 autopsies in 1989
and 755 autopsies in 1990. Medical
authorities say that about 250 to
300 autopsies in a year is the maxi-
mum volume that one pathologist
can reasonably handle.

Until some help for Malak is

obtained, it appears he will be_

forced to perform more than dou-
ble the recommended- number of
autopsxes '

In addition to Malak and Hnil-
ica, the medical examiner’s office is
authorized to have a third patholo-
gist on its staff. Clark said, how-
ever, that he didn't have enough
money in his budget to fill the thlrd
position.

The Crime Laboratory’s autho-
rized budget for the state budget
year beginning July 1 is $3.129
million, Clark said. But because
state appropriations are adjusted
to meet actual revenues, he said,
the crime lab actually will wind up.
with about $200,000 less than is
budgeted. 7

Clark also said that the entire
64-person crime lab staff was
stretched thin, not just the medlcal
examiner’s ofﬁce

“We desperately need 10 or 20
more employees,” he said. “People
tend to think of Dr. Malak as the
crime lab, but the medical examin-
er’s office is only a small part of
what we do.”

Clark said the crime lab handled
12,004 non-autopsy cases in 1990,
adding that the caseload was up 28
percent in the first four years of
1991.

The cases handled by the crime
lab range widely. They include éx-
amining fingerprints on suspected
murder weapons, testing urine
samples of state prisoners for ille-
gal drugs and even examining
hacksaw marks to find the culprit
who sawed off the heads of parking
meters in a small northern Arkan-
sas town.

R N L
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Malak checking

: By Joe Nabbefeld -
Qazette Staft

State Medical Exammer Dr

Fahmy Malak has. made inquiries -

to at least two medical examiner
offices in other parts of the country
about job openings, those offices
confirmed Monday.

Malak inquired of the Philadel-
phia medical examiner’s office
about three weeks ago, said Dr.
Haresh Mirchandani, head of that

~ office. He inquired to the San An-
" tonio medical examiner’s office
. more than a month ago, said Dr.
. Vincent DiMaio, chief medical ex-
. aminer for Bexar County, Texas.
The inquiries came after Jim
Clark, director of the State Crime
Laboratory, suggested to Malak in
. early May that he find another job

“or risk being fired. Malak would .

"have to go if disputes over his
performance continued hampering
operation of the Crime Laboratory,
Clark told the Arkansas Gazette at
that time.  Clark said he wasn’t
acting on behalf of Gov. Bill Clin-
ton when he had the conversation
with Malak.

Malak, who is paid $106,000 a

__year, said through his lawyer at the

i
.
/

! time that he didn’t go out ana 100k

' for work. Monday’s disclosures

- show he at least checked around to
see what was available.

Malak declined Monday,
through his lawyer, to confirm or
deny that he talked with the Phila-
delphia office. “He doesn’t want to
say anything,” Larry Carpent,er,
his attorney, said.

Clark said Monday that he didn’t |

know about Malak’s inquiring any-
where else. He said he hadn't dis-
cussed the matter with Malak since
their early May meeting.

‘job openings

Mirchandani said Malak spoke
about three weeks ago with an
assistant to Mirchandani, Dr. Ben-
nett Preston. Before going to Phil-
adelphia, Preston worked in Ar-
kansas as Malak’s assistant
between July 1987 and July 1988.

“He did talk with my associate,”
Mirchandani said. “We have no
openings. I could use one more
pathologist, but [with Philadel-
phia’s financial crisis] nobody’s be-

¢¢ [Malak] inquired as
' to whether there were”’
any openings m my
office. 99

—Vincent DiMaio,
chief medical examiner for Bexar

County, Texas .

ing hired.”
Preston couldn’t be reached for
comment Monday.

Malak checked with DlMalo in -

San Antonio in mid-May, DiMaio
said.

“He inquired as to whether there
were any openings in my office,”
DiMaio said. “He expressed dissat-
isfaction with his current position.
He felt he was being unjustly ha-
rassed. That's about it.”

Medical examiners conduct au-
topsies to determine the cause of
any suspicious death: homicide,
suicide, accident or natural causes.
Malak has worked as Arkansas’s
chief medical examiner for 12
years. Controversy has marked his

* tenure, growing to the extent that,

T~

since 1988, two grand juries and.
one Pulaski County coroner’s jury.
have reversed three rulings in’
which Malak said deaths weren't:

homicides.

Clark doesn’t have legal author-:'

. ity to hire or fire the medica] exam-

iner, but could have that power

some time after June 6, when a new
law takes effect. That law will

-transfer supervision of the medical

examiner from a dormant Medical
Examiner Commission to a reshuf-
fled State Crime Laboratory

: Board. That new board will hold its

first meeting in mid-June.
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The

Democrat Poll

WeeklyA' recap

Sunday, May 12

Is the “tax and spend" image a fair
one for Democrats?

The response: 292 votes
es. . . ... .. ... 76.7 percent
........... 23.3 percent

Monday. May 13
Should police records at state col-
leges be a matter of public record?
The response: 70 votes

Yes. . . . . ... ... 75.7 percent
No........... 24.3 percent
Tuesday, May 14

Do you think voting against military

action will hurt incumbent Democrats .

«in 19927

The response: 76 votes
Yes. ... .. ... ... 84.2 percent
No........... 15.8 percent

Wednesday, May 15
" How does Gov. Clinton's absence
alfect Arkansas: (A)Hurts; (B)Helps;
(C)Doesn't matter? -

The response: 124 votes

Huts . . .. ... ... 37.9 percent
Helps. . . . ... ... 35.5 percent

. Doesn'tmatter. . . . . . 26.6 percent

Thursday, May 16
Would you support riverboat gam-
bling to boost the sagging Delta econ-

omy?

The response: 140 voles
Yes. . v v v v v e e e 40 percent
No............ 60 percent

Friday, May 17
Do you support a sales tax in-
crease lo finance the Diamond Center
and other projects?
The response: 603 voles
Yes. . . . .. v oo 36.3 percent
No........... 63.7 percent

Saturday, May 18
Should Dr: Fahmy Malak resign or
be fired?
‘“The response: 253

YeS. . e 719 .
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\Fé\ DOUG THOMPSON

\_ .semocrat Benton Bureau
; mo.H. SPRINGS - Prosecut-
4 . Attorney Paul Bosson of
"not Springs expects the re-

sults of an independent review
of a murder case will contra-
dict the testimony of state
Medical Examiner Fahmy
~"Malak. :
! “When I have my little dog
-’and pony show, I'll have a
' packet that includes the au-
topsy report, a copy of Dr.
Fahmy Malak's court testi-
mony, the independent reports
of four pathologists and an X-
‘ray that will blow Dr. Malak’s
courtroom testimony to hell,”
Rasson said Thursday.
( Bosson’s - office was forced
dismiss a second-degree
~  der charge against Ernest”

.ons of Hot Springs during
trial because Malak’s findings
disputed the prosecution’s
case. Bosson said he will find
out today when the independ-
ent reviews will be complete.
He said one pathologist in Ar-
kansas, another in Missouri
and two in Texas have agreed
to look at the evidence.

Malak testified that the gun
used to kill Gregory Stephens,
25, of Hat Springs on April 19,
1990, was pressed against the
victim’s head. Bosson had ar-
gued that the fatal shot was
fired from .the street while
Stephens ggas on the porch of
his :oam‘

Bb 4 >mx>2m>mom_<_oom>._. e FRIDAY, _<_><3. 1891 e o

%Bmmniou. says review to rip Malak’s murder

The X-ray, Bosson said, will
“show the course of the bullet
after it hit Stephens in the
lower rear of his skull. “Dr.
Malak testified that the bullet
was level, with a very slight up-
ward tilt,” Bosson said.

“Now I'm not a pathologist.
I'm a lawyer, and I'm not very
smart. But I would think that if
it had traveled level it would
have come out somewhere in
the nose area.

“The bullet came out at the

hairline, with a lot more than a
‘slight upward tilt.’ This is con-
sistent with what we've always
said, that the shot was fired
from a lower level while the
victim was up on his porch.”

Larry Carpenter of North
Little Rock, Malak’s attorney,
said Bosson’s office has not
asked his client for any evi-
dence and that any review
must be only of reports,

“There are lab slides and
other evidence, but nobody’s

asked Dr. gw_mw for them,”

Carpenter said. “We read in
the papers a week ago that Mr.
Bosson was going to ask for a
review, but no one’s contacted
Dr. Malak for anything.”
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Source says .
sword hangs
over Malak

Ly

The state's controversnal .
medical examiner, Dr. Fahmy
Malak, soon e Prosecutor ex-
may be re- pects review to

BY ROD LORENZEN

-placed ~ ‘un- contradict Malak
less he re- testimony In mur-
signs first — a dercase. 8A

source close to the state Crime
Laboratory Board told the Ar-
kansas Democrat. .
As of June 6, new legislation
will give control of the medical
examiner's omce to the eight:
member board.”
The source said the board is
likely to take action on Malak
_at its next meeting on June 16.
. Malak, in his 13th year at
the job, already has been
. asked to resign by Jim Clark,
Malak’s boss and executive di-
rector of the Crime Labora-
tory. Clark said recently that
he would fire Malak if disputes
over autopsy rulings continue
to disrupt daily operatlons at
the agency. -

As medical examiner, Malak -
is responsible for deciding the
cause and manner of suspi-
cious deaths in Arkansas. His
office handles 600 to 700 autop-
-sies each year.

Malak's current assistant,
Dr.. Violette Hnilica, has re- -
signed to accept a teachmg po-.
sition in Tennessee and will
leave at the end of the month.

Other sources who have fol-
lowed recent developments in

v e

—~the examiner’s office say that |
r Malak has lost credibility and
1 that Clark, as well as the gover- !-
{ nor’s omce are eager for him .
\ to leave. "
. “He’s out of here,” a legisla-.
¢ tive aide at the state Capitol
» 'declared Wednesday. “The
' word is that the governors '
y tired of him.”
; However, another source,
_citing the workload in the ex-
. aminer’s office, said: “I'm not

« sure it's wise to move (Malak)
' out right now. We need to try to
+ have an interim period first.”

A0

Until recently, Clark and
| the state have defended Malak
through several controversial
+ autopsy decisions. In the latest
! incident, a murder case in Hot

y Springs was dismissed last

{ Nlarch after Malak testified.

An angry prosecutor later
* claimed that Malak's testimony
-about a gunshot wolhd con-

* flicted with his autopsy report. -

! . In asubsequent inquiry into
{ the incident, Clark defended
| .Malak. Two weeks later, how-
] ¢ver, Clark told a newspaper
' reporter that he was tired of
! the controversy surrounding
! the medical examiner's office
i and had asked Malak to find
: another job in order to avoid
' being fired.
, - While Clark cleared Malak
' of any irregularities in the in-
I ¢ident at Hot Springs, his re-
| port to Gov. Bill Clinton con-
i tained information that was
{ misrepresented and also
; failed to include a second
opinion of Malak's autopsy
' finding by a doctor trained in
| forensic medicine — the study
! of non-natural death.
]
[}

.Articles, not books

In his report to the gover-

: nor, Clark listed the titles of
X three books dealing with
+ gunshot wounds that he
! claimed to have read in order
y to help him assess Malak's au-
| topsy finding. When ques-
. tioned later, Clark said that he
, had read “three or four arti-
cles,” not books.

. Clark, a former sheriff who
' 'was appointed by Clinton, is
« not trained as a criminal in-
{ vestigator, yet he has main-
v tained that he is qualified to
evaluate Malak’s work.

" Clark also lacks the author- .

' ity to fire Malak. Until re-
i cently, the Medical Examiner
! Commission had that authority
]

but met only three times in the

past twelve years.

Senate Bill 103 from the last.
legislative session abolishes
the commission and gives its

- ~authority to the Crime Labora-
tory Board. Dr. Malcolm
Moore, a Little Rock urologist,
resigned recently as chairman
of the board.

%f%// ,Z//?,.J
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« + Purpose unclear, ?;.p
' The exact purpose of the
bl“ however, apparently,
“wasn't made clear, even to'
~some legislators. '
'~ “I'm going to guess it was to _
*get rid of Malak,” said Sen.”
. Stanley Russ of Conway, vice .
“chairman of the Senate State -
\Agenmes and Governmental
~ Affairs Committee. However,:
" Sen. Wayne Dowd of Texar- :
_kana, committee chairman, of-

fered a dii<erent explanatlon Ce

“Periodically, we get a com--
mittee together to look at those
boards that aren't fungtioning.
The .boards have to come up
before the commlttee and Jus-
tify their existence.”

Dowd, a Texarkana lawyer,
said he didn’t feel the new leg- -
islation was targeted at Malak.

“I {ried a couple of criminal
cases where he testified. I
don’t think he was untruthful
but he definitely tailored the
cases for the prosecution.”

Accused of lying

Although Malak has never
been formally charged or
reprimanded by the state, he -
has been accused of lying
while under oath, tampering
with evidence and tailoring
testimony for the prosecution.

Mike Gauldin, a spokesman
for Gov. Clmtons office, said
that until 1988, there was con-
fusion about who had the au- i
thority to hire and fire the '
state medical examiner. . -

, “Everybody here thought
that (the medical exammers*
office) was part of the Depart— X
ment of Public Safety.” . i

A reporter for the Arkansas’;
Democrat uncovered 10-year-:
old legislation showing that j
“the Medical Examiner Com-'

. mission was responsxble for’
Malak. P

'

1988 review -~ ..
In 1988, the board met for}

. the first time in more than 10"

years to review Malak’'s per-
formance in the face of mount-
. ing public criticism. The com-
- mission decided it did not
have sufTicient evidence to re-
lieve Malak of his duties.
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The commission chairman,
Dr. Joycelyn Elders, .director

" of the state Health Depart-

ment, later told the press that
the members didn't have the
skill to judge Malak, a com- -
plaint shared by at least one
former:Cilme Laboratory di-
rector.

According to Gauldin, the

", new legislation should clanfy
_ how the medical exammer is .

hired or fired.
“We thought we ought to

. clear everything out and recre-

ate (the panel) to erase any am-

. biguity about its authority,”
- Gauldin explained.

The new Crime Laboratory

' Board will have eight mem-
. -bers representing the active
: judiciary, the legal profession,
. sheriffs, chiefs of police, pro-

secuting attorneys and physi-

"~ cians, and a member-at-large.

One seat also will go to the
dean of the College of Medi-

- cine at the University of Ar-

. kansas for Medical Sciences —

' now Dr. 1. Dodd Wilson.

Major topic

'Wilson said he was in-
formed on recent develop-

ments in the examiner’s office

and. expects that the exam-
iner’s job will be a major topic
of discussion when the new

. board convenes June 16.

“I think it's a difficult job

+ and I'm not sure it's optimally

structured for the person who
holds it,” Wilson said.

Cary Gaines, executive di-
- rector of the Arkansas Sheriffs
Association, believes that the
ongoing controversy around
‘Malak has undermined confi-

dence in the Crime Labora-

tory.

"‘Certamly, since he has

been so controversial,” Gaines .

said, *“the board should be

mandated to evaluate every-

- thing that's going on in the
Crime Lab.”

Gaines said that there had
been a loss of confidence in
the examiner's office among
Arkansas sheriffs, who have
voiced suport for Malak in the
* past. .

.

‘Too cautious’

“Because - of this .adverse
publicity, it's been difficult to
get Mr Malak to make a deci-
sion” on autopsy findings,
Gaines said. “The sheriffs
need straight, logical informa-
tion. My perception from what
the sheriffs tell me is that he’s
being too cautious.”

. Clark said recently that he
is developing a contingency
plan to handle autopsiés in the
event that Malak decides to va-
cate his position or is fired.

“I've talked. with the Med
Center (UAMS) to provide au-
topsy support,” Clark noted.
He also said he would ad-
vertise for additional help
through the College of Ameri-
can Pathology until a new
medical examiner is hired.

Dr. Aubry Hough, chiefl of
pathology at the University of
Arkansas for Medical Sci-
ences, said he hadn't talked
with Clark in regard to a con-
tingency plan but that his de-
partment would not be able to
help out with autopsies.

“We don't have anyone who
is not committed to other du-
ties,” Hough explained.

Malak history

Malak, 58, has been state
medical examiner since May of

1979. During that year, former-

Medical Examiner Dr. Stephen
Marx was under investigation
by Department - of Public
Safety Director Tommy Robin-
son for “burning internal or-

- gans after the completion of

the autopsy and allowing field
agents to rule on the manner of
death in numerous cases.”
After Marx resigned, Crime
Laboratory Director . Clay
White promoted Malak, who
was Marx's asistant, to the ex-
aminer’s job. White had hired
Malak the previous year as
deputy medical examiner.
Malak had come to Little
Rock from the examiner's off-
ice in Chicago, where he was
one of many assistants. A na-
tive of Egypt, Malak is a gradu-

ate of Cairo University of Sci-.

ence and Medicine.

- He came to the United
States in 1970 for an internship
and residency in anatomical
and clinical pathology at South
Bend, Ind., and later rececived
training in forensic pathology
during a fellowship with the
Allegheny County, Pa coroner
at Pittsburgh. N

(AN
{

)

On his third try,
passed his certification test in
forensic medicine with the

American Board of Pathology -
in .1985. Malak had earned a

prxmary certificate in ana-

- tomic pathology from the ABP

in 1982. While this certificate
recognizes a certain level of
competence, doctors who
aren't fully board-certified -
as Malak was not — generally
can 't get staff privileges at any
ma]or hospitals.’

Malak *
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“Morning News

Malak may follow
old sports rule

Politics works a lot like sports. When
the people in the know start denying that
something is about to happen, it's about
to happen. You know, the famous football
coach adamantly denies he’s looking at
another job, right up to the moment he
announces he’s found this great new op-

~ portunity.

We suspect that rule can be applied to

" the. political future of Dr. Fahmy Malak,
.. the state's controversial medical exam-

iner and second highest paid official
($106,000 a year).

A news report out of Little Rock last
week quoted Jim Clark, director of the
state Crime Laboratory, as saying he has
been urging Dr. Malak to find another
job, thereby avoiding his dismissal. “I

personally suggested to Dr. Malak that it.

might be time to look for other options.”
Clark was referring to a growing list of
complaints about Malak’s performance as
a medical examiner, both in the autopsy
room and the courtroom. The latest com-
- plaint came from prosecutors in Hot
Springs who contended Malak gave dif-
ferent testimony in a murder trial than
was reflected in his report.

Now Malak’s lawyer says he’s not leav-

ing. ““I don’t think he has any plfms to
look for another job. I think he’s doing his
- job as medical examiner well.”" : - :

;+ In this the old sports rule taking shape?’

- MALVERN

Daily Record

Malak should take.;
his boss’ advice . :

State Medical Examiner Dr. Fahmy -.
Malak has been shown the exit door, but;

8o far, there are no signs he is ready to.
leave. o ’

oY
{

v

State Crime Lab chief Jim Clark, Mai- "
ak’s boss, says he told the state’s top .-

medical examiner to hit the job-hunting

trail. Malak’s attorney, Larry Carpenter -
of North Little Rock, says his client isn’t _

scanning the “Help Wanted” ads.

Malak has been the center of a contro-
versial storm that has stalled over the
State Crime Lab for some time. Malak’s
job performance has drawn criticism from
the relatives of victims and attorneys.

Rulings that have been challenged and

overturned, such as his 1987 ruling that

two Saline County teen-agers were acci-
dentally run over by a train while in a
drug-induced sleep, have severely dam-
aged his credibility. A Saline County
grand jury later determined the teens had
been murdered. The case remains un-
solved.’ )

Malak’s testimony is often a critical peg
in a prosecutor’s case against a defendant.

.The state and those on trial deserve a

reliable expert to provide forensic evi-
dence in a consistent and credible man-
ner.

In Malak’s defense, the growing case-
load of autopsies that must be handled by
the medical examiner’s office every year
automatically creates an environment for
error. Ignoring the problem of understaff- -
ing and overextended personnel won't-
make the problem go away even if Malak
resigns. )

- Dr. Malak should take his boss’ advice
and dust off his resume. -
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" Cases turned

on testlmony
of Malak

BY ROD LORENZEN
Special Writer

On March 30, 1991, Ernest
Lemons, 21, unemployed -and
subject of a murder investiga--
tion, walked out of a Garland
County courtroom ready to
trade his prison outfit for
street clothes.

Lemons was a free man. He
was also lucky.

Minutes before - after Dr.
Fahmy Malak, state medical
examiner, testlﬁed — the ¢ase
was dxsmlssed even though
witnesses were prepared to
say that Lemons had shot dand
killed Gregory Stephens in

‘August 1990 at a Hot Sprmgs

apartment building.

After the dismissal, Ruby
Stephens, the victim’s mother
found herself taking the court—
house elevator with Malak.
She was angry and hurt.
Within two months last sum-
mer, Stephens lost her grand-
mother mother and son. .

She confronted Malak and
let him know what she thought

- about his testimony.

“I can't tell you what 1 sald
to him,” Stephens said. “But,
he Just smiled He's always

. smiling. On the stand, on. the

TV.

“I'm hoping I can be the one
who wipes that smile off ‘his
face.”

"Stephens has a lot of ques-
tions that she wants answered
about the death of her :son.
Prosecution witnesses were
-going to say that Gregory
Stephens had been shot from a
distance. While his autopsy re-
port makes no specific men-

~Ahilak
® Continued from Page One
tion of it, Malak surprised the
) Frosecutlon in court by saying

hat the shot was fired at point-
Blank range.

means he kept information

that’s right, then the prosecu-
tor didn’t do his job,” she said.

Stephens believes that her
,)‘soq s former girlfriend also
;may have been involved in her
(son s death, but was not called
. o testify. She claims the pro-
“secutor’s office also failed to
keep her informed of develop-
nients in the case.

“I'm going to get in touch
thh my attorney about how we

1

‘I
|
i,
|
|

i ,are gomg to go about having '

,fmy son’s) body exhumed,”
, tephens said. “We'll just go
' from there. I'll never have
.peace of mind until I find out
 “what happened to him.”

RS Not unusual

"",‘,That testimony from Malak
wasn’'t so unusual, however,
v-considering the mystery and
-controversy that have
| shrouded him through his 13
years in office. :
Although he has never been
formally charged or repri-
manded by the state, Malak
i has been accused of lying
. while under oath, tampering
| with evidence and manufactur-
i ing convictions for the prose-
j cution. Malak also remains the
. target of a citizen action group
‘that believes he is incom-
..petent and wants him removed
“from office.
The case at Hot Springs is
_~only the latest in a number of
incidents where Malak’s credi-
Jbility has been challenged in
- recent years. As medical ex-
: aminer, he is the sole author-
| ity on deciding the causes and
i manner of all suspicious
. deaths that occur in Arkansas.

Routinely supported

Although Malak has been
routinely supported by his
bosses — various directors ‘at
the state Crime Laboratory, in-

1

|
|
|
l

See MALAK, Page 20A¢ cluding ‘current director Jim

///D/;’f 7//2

Clark - his days in office now
appear to be numbered.
*Shortly after defendmg
‘Malak’s testimony in the case
at Hot Springs, Clark told
Malak that he needed to find
“aiiother job or risk being fired.

“Even if he is right, that"

from the prosecution. And if

was mainly a personal

su' Clark explained e

“la ee I was under no
pressure from the governor to

-getrid of him.” )

* Still, the news shocked
some of Malak's critics, who

-have thought of him as un-
touchable. ’

_ «“It(the state) has gone to the °
wpll for Malak,” said Spring-
dale attorney John Lisle. “This
looks like a complete about-
face.” n }

+Lisle, a former state legisla-

tor, believes that one of his cli-
ents was falsely convicted of
murder in 1983 and later
accused Malak of tampering
with evidence in order to help
the prosecution. Former em-

ployees of the Crime Labora- -

tory later affirmed Lisle's
assertion. ,

Lisle and others believe
that Malak's removal is only
the first step toward restoring
confidence in the Crime Labo-
ratory. Curiously enough,
Malak has been supported
through most of his career by
the Clinton administration, the
medical examiner’s board and
two job reviews.

In the past three years, how-
ever, three of Malak's autopsy
findings' have been over-
turned. In each case, he had
ruled that the deaths were not
homicides.

“Somewhere down the
line, Clark said recently,
‘“‘enough is going to be
enough.”

Abuses in office O

However, critics' claim that

the state’s longstanding de-

- fense of Malak actually has al-
lowed alleged abuses to’ pQr
in the examiner’s office.

“What in hell does it (the
state) consider enough?” asked
Linda Ives - of Benton, who
heads a group called Victims
of Malak’s Infuriating Testi-
mony (VOMIT). “How many
people will have to go through
what we did?”

Ives and her husband suc-
cessfully challenged Malak’s
autopsy finding in the case of
their teen-age son Larry Kevin

Ives and his friend Don Henry,
‘both of whom died August 23,
1987.

Malak first said the boys,
who had been run over by a
train in a remote part of Saline
County, committed suicide.
Later, in his autopsy report, he
ruled their deaths accidental
and claimed that the two had
smoked marijuana and gone to
sleep on the raiiroad tracks.

e+
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Declared homicide

However, a grand jury in
Benton later heard the testi-
mony of a forensic pathologist
from Atlanta who said the boys
were murdered, then placed
on the tracks. The grand jury
overturned Malak's finding
and ordered police to treat the
case as a double homicide.

“Does it have to be some-
body influential before it mat-
ters?” Ives asked. “We cer-

“tainly think it was ‘enough’ a
long time ago.”

Since early 1988, Malak has
refused to talk to reporters
about his work, deferring in-
stead to the Crime Laboratory
director. Former "employees
claim that Malak is overly cau-
tious and protective of his po-
sition and his unwillingness to
share information with other
sections of the lab — trace evi-
dence, ballistie¢s, histology, etc.
- has caused him to err on au-
topsy findings. ™\,

While a subsequent investi-
gation by Clark of Malak's tes-
timony and autopsy finding
cleared him of error in the Hot
Springs case, apparently no
one with any credentials in fo-
rensic medicine looked at his
work.

.In his report to Gov. Bill
Clinton, Clark states that he
read three books on gunshot
wounds and interviewed sev-
eral people connected to the
case for a second opinion.
Clark also consulted with Dr.
Aubry Hough Jr., head of the
Pathology Department for the
University of Arkansas for
Medical Sciences.

After the inquiry, the offi-
cial word from Clark was that
Malak did nothing wrong and

that his testimony agreed with _

his autopsy finding.
Malak’s - critics, however,
claim that he has been

routinely protected by Clark ;

and that there are no profes-
sional checks and balances on
the office of the medical exam-
iner, where autopsy findings
can have a profound affect on
the workings of the judicial
system as well as on family
members and insurance com-
panies.

Malak is one of only three
pathologists in Arkansas with
certification from the board of

the American Medical Associ- |

ation to practice forensic pa-

thology: the study of non-natu-
ral death.

- board-certified

)3 Oard-certified forensic

pathologists receive-an addi-

- tional one to two years of study

in assessing the cause and
manner of non-natural death
and have extensive training in
looking at gunshot and stab
wounds.

Hough, however, is a bone
pathologist with only general
anatomic training and has had
no extensive training in foren-
sic medicine. Dr. Linda Perrot,

a member of the UAMS Pathol- -

ogy Department who is board-
certified in forensic pathology,
works for Hough but was not
asked to give her opinion in
Clark’s inquiry.

“The reason I took it to
Houzh,” Clark explained, “is
that he's the chief and he has
assisted in the lab’ when
Malak’s on vacation.” -

Hough refused to discuss
the case, but did say that he
had never assisted in the
Crime Laboratory. Asked why
he wouldn’t want the opinion
of & forensic pathologist in
such a case, Hough said, “It
would depend on the situation.
Mr. Clark would have the say
on vvho he would want to look
atit.”

Clark said that Hough had
examined tissue slides taken
from the victim's wound,
looked at an X-ray and con-
sulted with a radiologist.

There are a number of
forensic
4pathologists in the region who
(could have checked Malak's
work. '

Clark also could have taken
his inquiry to the American
Academy of Forensic Sciences,
.the National Association of
Medical Examiners or the
Southwest Institute of Foren-
sic Medicine in Dallas.

Second opinions

Dr. Jerry Francisco, chief -

medical examiner for Shelby
County, Tenn,, said that his off-
ice generally is available to
render second opinions on
coniroversial autopsy reports.
“Personally, my consultations
with the Arkansas state Crime
Lab have been rather few,”
Francisco said recently from
his office in Memphis.

Friday, Garland County Pro-
secuting Attorney Paul R. Bos-
son said he has sent the au-
topsy report and other matex:n-
als to four forensic
pathologists for independent

a
.

: ’ué}—le expects to have re-

ports back within two or three
weeks. - o~
Clark, a former sheriff with

" no credentials in forensic
medicine, said he feels that he .

is qualified to evaluate au-
topsy reports. In his report to
Gov. Clinton, Clark said, he
read three books on gunshot
wounds before supporting

Malak’s autopsy finding. Last’

week, however, Clark amended
that to “three or four articles

that I use for reference.”

‘The way to go’

Dr. Charles Petty, former
chief medical examiner in Dal-

~ las and now professor of foren-- - . .
sic medicine at the University

of Texas Southwestern Medi-
cal School, said he thought a
forensic pathologist should be
asked for a second opinion in
such a case.

“[ think this would be the

way to go,” said Petty, after
hearing the details of Clark’s

inquiry. “It would also seem-

that, if a second opinion was
indicated, that Dr. Malak
would ask for it.”

Petty said that, in such
cases, viewing slides necessar-
ily was not the best way to ob-
tain an accurate opinion about
a gunshot wound. :

“You'd do better to look at-

photographs,” he explained.
Petty said he also would want
to have a description of the ap-
pearance of the wound and the
victim’s clothing. “Slides

- would be the last thing I'd

want to look at,” he said.
‘Doesn’t matter’

Linda Ives, founder of the

VOMIT group, said she was not

© surprised by the results of-

Clark’s inquiry or the manner
in which it was conducted.

-“It doesn’t matter what
Malak does,” Ives said. “The !

state just says he's underpaid - !
or he's stressed out or some- |
“thing."” :

There are a number of other .
cases in Arkansas where fam- !
ily members believe Malak has ;
erred on autopsy findings.:
Since 1988, Ives has served as a
consultant to many of them. _

“They all call me and want
to know what to do,” Ives ex-
plained. “l don't have any an-

- swers for them except to tell’

them to keep complaining.”

7//; ZZ o
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An investigator for a police
agency in Central Arkansas
said he and his colleagues
have been wary of some of
Malak's autopsy findings "as

“well as the work of the Crime-

Laboratory.

“An honest cop just wants
an honest opinion on the cause
and manner of death,” said the
investigator, who requested
anonymity. “We have wit-
nesses who sometimes lie to
us.” . .

Outside agency A

In regard to Clark's review
of Malak's testimony in the
case at Hot Springs, the inves-
tigator said, “The Crime Lab
should let an outside agency
look at it. That way, they could
say, ‘Here's what we've got.
What's your opinion?” "

In an article last year for Ar-
kansas Times magazine, former
Crime Laboratory employees
detailed a number of abuses in
the examiner's office. Trace
evidence expert Steve Cox
claimed that on more than
twenty occasions during his six
years with the Crime Labora-
tory, Malak had erred in ren-
dering opinions on trace anal-
ysis, which involves assessing
how guns were used in crimes.

Others said that weapons
used in crimes were routinely
mishandled for years, that they
were misplaced or weren’t
tagged properly. The *“chain of
evidence” - . security mea-
sures used to handle evidence
until it is received for analysis
by various sections of the lab

- was broken in other ways.

Bags opened

Bags containing evidence
gathered at a crime scene are
supposed to be sealed until
they are received by various
sections of the lab for analysis.

Breaking the seal might. cop-

taminate the evidence.

Former employees of the
examiner’s. office have said
that, if the bags are sent to the

examiner’s office with the -

body, the bags have been
routinely opened, the contents

- dumped out and photo-

graphed. Then, the material is
placed back in a bag and
sealed again. ' .

"The Crime Laboratory in
Arkansas has never been ac-
credited by the board of the
American Society of Crime
Lab Directors. About half the
states have such accreditation.

Accredited labs are subject
to periodic review by ASCLD
field inspectors who check to
make sure that lab employees
receive ongoing training and
have the basic competence for
the job.

In addition, the ASCLD re-
quires periodic peer reviews
of the medical "examiner's
work.

Not lost confidence

Clark said recently that, in
spite of the controversy sur-
rounding Malak, he had not
lost confidence in him.

“From my individual point
of view, I see nothing wrong
wi@h his work,” Clark said. “Me
belpg a layperson and looking
at it from an administrative
view, everything looks up to
snuff. But this controversy is
what the public perceives.”

Malak, according to Clark,
_has not indicated that he
would resign his position.

_“If the allegations of con-
flicting testimony from pro-
secutors or defense attorneys
continue,” Clark said, “to
where it disrupts the day-to-
day operations of the lab, yes,
something will have to be
done.” :

Currently, however, Clark
doesn’t have the authority to
fire Malak. The Medical Exam-

~"iner Commission has that

power, but has met only three
times in the past 12 years. The
commission will be abolished
June 6 and authority over the -
medical examiner will be held
by the Crime Laboratory
board.

RS
.~ “Kfer its last meeting in.

| 1988, several members of the' '}
. Medical Examiners’ Commis- . -

\ sion said no one on the com-’

‘mission had the knowledge or

credentials to oversee Malak’§ :

- work.

. Malak's ‘current assistant .~ s

Dr. Violette Hnilica, his ninth

assistant during his 13 years as
medical examiner — has re-
signed to accept a teaching po-
siton at the University of Ten-
nessee at Memphis.
Clark said that, in the event
Malak also decides to vacate
" his position or is fired, he is
developing a contingency plan

i to handle autopsies. The exam-

iner's office performs about
700 autopsies each year. -
“I've talked with the Med
Center to provide autopsy sup-
port,” Clark said. .

Fahmy Malak

2y
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Malak report

WﬂEOmmo: doubts lab director’s review

' By Joe Nabbefeld .
; Gazette Staff : After the incident, Jim Clark, director of
- Prosecuting Attorney Paul Bosson of the state Crime Laboratory, reviewed Mal-
.Hot Springs has enlisted four forensic ak’s autopsy and reported to Gov. Bill
-pathologists to review independently a Clinton that Malak proceeded properly.
~disputed autopsy report by Dr. Fahmy Handwritten notes purportedly from the
-Malak, state medical examiner, on a Hot autopsy showed that Malak had found
“Springs shooting victim, Bosson said Fri- gunpowder in the wound, Clark said.

-day. In a prepared statement Friday, Bosson

< One of the pathologists already has told Mwnmw mms MMM%MW ks qualifications to review

.Bosson the report;implies ‘that Gregorv “It is obvious he is not qualified to

Stephens died Aug. 18 of a shot in the head conduct an investigation of this nature,”
m from' a distance, Bosson said, In Bosson said. “I have reviewed his resume.
ch, Malak testified in court that the He-spent two years as a patrolman with

sgot was fired from a .22-caliber gun held the North Little Rock police, and some
‘ohens’ head, contradicting witnesses

iid the shot came from 40 feet away.,

Angered by Malak’s testimony, De
Prosecuting Attorney Bruce %Nmn%hww
asked Circuit Judge Walter G, Wright to
dismiss charges against Ernest Lemong
who ‘was being tried in the shooting. '

-

)]

Prosecutor hires exp

time on the governor’s security detail with

.the state police. His resume does not show

any training as a criminal investigator.”

Clark responded Friday afternoon, say-
ing, “I didn’t realize that I had to be a
criminal investigator to check into the
allegation that one of my employees had
done wrong.” 4

Clark also said that although Malak
arrived for court at 9 a.m. on the day of the
trial and was there until 2 p.m., when he
took the stand, the deputy prosecutor
“never visited with Dr. Malak to talk to
him about what he would testify to.”

erts to check

;

Bosson said he hired the other patholo-

‘gists ““to determine once and for all

whether the new board {that oversees the
Crime Lab] needs to attend to the Crime
Lab and the medical examiner.”

Clark said, “The allegation was Malak’s
testimony in trial differed with informa-
tion in his autopsy report. It was my job to
investigate that. I didn’t know you had to

* be a criminal investigator in order to read

and form an opinion. My interpretation of
what I read was that Malak did not alter
his testimony from the report.”
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Switch Malak -
to a new job e

To the Editor: Tt
It's difficult to understand thls- z
strange love affair between Gov.’
Clinton and state Medical Exam-~ :
iner Fahmy Malak. I doubt if therel: ~
is a medical examiner in the coun-' -
try who has had 80 many opinions
challenged and reversed by the-'..
courts, plus numerous controver-
sial rulings. L
Despite all this, every time he :
. comes out with an outrageous rul-"
ing, Gov. Bill runs to his rescue,~ -~
claiming he is overworked and un-- -
derpaid. Now that they have his.. .
salary up to $105,000 per year,’
perhaps his judgment will improve.- ..:
There is a solution to this prob-. _.
lem. It looks like we may lose; -’
. Secretary of State Bill McCuen. He '_',
was last seen heading south for the-
border on his Harley-Davidson.
motorcycle. Rumors have it he may .. ;
" detour through Hollywood where-,
he could be discovered. .
Why don't we switch Malak to .
secretary of state? In that position,’
blunders don’t seem to matter. -
Dave Richards. -

Hot Springs.

s




. /ARKANSAS DEMOCRAT e SATURDAY, MAY 4, 1991

O o
R
en

Ay

S
®,

Forensms experts to check Malak’s testlmony

The Sentinel-Record

HOT SPRINGS - Garland.

County Prosecuting Attorney
Paul R. Bosson said Friday he
i has packaged evidence from a
‘recent murder trial in which
, the state medical examiner
testified and sent it to four in-
dependent forensic patholo-
gists.

Bosson said he is worried
that Dr. Fahmy Malak’s testi-
mony was so inaccurate that
future homicide cases could

l be jeopardized.

. The challenge to Malak's
testimony on autopsies follows

: his appearance March 28 in

’, Garland County Circuit Court.

¢

! He testified in the second-de- -

- gree murder trial of Ernest
" Lemons, charged in the Aug.
* 18, 1990, shooting death of Greg
Stephens, 25. -
Several witnesses testified
" at the trial that they heard two
“pops” but nobody saw a gun
and nobody saw the shooting
although at least five people
were present.

Testimony of the witnesses

indicated shots were fired.

some 50 feet from where the
body was found.

Malak testified the gunshot

was fired at close range. He -
said the muzzle of the small

caliber weapon was placed
“tightly” against the victim’s

skull when the fatal shot was:

fired, a direct contradlction of
thnesses testimony. - . . &

After a brief recess, pro-

secutors entered a motion to
dismiss the charges against
Lemons, saying Malak’s testi-
mony “made it impossible for
the state to prove its case be-
yond reasonable doubt.”
Bosson would not identify
the forensic pathologists to
whom the evidence was sent,
but he anticipates having their
conclusions back in two or

inebye

three weeks.

“When those results are re-
turned to me, I intend to make
them public,” he said.
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Official seeks
2nd opinion °
“1n shooting

Democrat Staff

HOT SPRINGS - Gar/
land County Prosecuting At-
torney Paul Bosson said this
week he will seek a profes-
sional medical opinion on'
whether Gregory Stephens .
of Hot Springs died of a B
close-range gunshot wound, '
as Dr. Fahmy Malak, state
medical examiner, con-
tends.

Referring to the same evi-
dence Malak examined, Bos-
son said, “I intend to submit
this to someone. If Malak is
correct, he’s entitled to be
exonerated. If he’s not, he'll LT
have to answer for that.”

Ernest Lemons, 21, of Hot
Springs was charged with
second-degree murder in
Stephens’ death Aug. 18,
1990, but the charge was dis-
missed after Malak's testi-
mony at Lemons’ trial con- -
flicted with witness state-
ments for the prosecution.

Deputy Prosecuting At-
torney Bruce MacPhee
planned to base the charge
on witness statements that’
Stephens was shot from at
distance. He said he was
startled when Malak testi-
fied Lemons’ wound was:

‘caused by a tight contact’
gunshot.

Jim Clark, director of the'
state Crime Laboratory,
later said Malak’s testimony:
agreed witk information in
Malak’s a=topsy report
about gunpowder flake.
found inside the wound. :

Meanwhile, Stephens’
parents want the case pur-
sued. - :

“Even if (Malak) is right,
that means he kept informa-
tion from the prosecutor;
and if that's right, then the
prosecutor didn’t do -his
job,” Ruby Stephens, the
victim's mother, said Thurs-
day..

0
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Malak assistant resigns -

to take teaching posmo

The Associated Press

An aide to the state medical
examiner has resigned.

The departure of Dr. Violet
Hnilica could leave Dr. Fahmy
Malak handling the autopsy
load by himself. The office
conducts up to 700 autopsies a
year.

Hnilica will leave May 31 to
take a teaching post in the pa-
thology department of the Uni-
versity of Tennessee at
Memphis. Hnilica, 51, has
worked for the state medical
examiner’s office since June
1990, said Jim Clark, director

. of the state Crime Laboratory.

* Larry Carpenter,

™

Clark said last week that he
met with Malak on April 10
and suggested the medical ex-
aminer find another job to
avoid being fired. Clark said
that Malak’s work performance
threatened the operation of
the office. Malak’s attorney,
has said
Malak has no plans to resign.

Malak’s findings have been

- challenged more than a dozen

times during his 12-year ten-
ure. '

Clark said Hnilica “did a

"real good job"” and wanted to

return to an academic posi-
tion. She held teaching posts
in at least two universities be-
fore coming to Arkansas.

Hnilica said her resignation
was not directly related to the

controversy surrounding
Malak.

She would be the ninth
Malak assistant to leave in 12
years.

Hnilica said her resignation
was not directly related to the
controversy surrounding
Malak. She said the University
of Tennessee will allow her to
combine her interests in
teaching and forensics. p “It's

a better match for my inter-

ests,” Hnilica said. "'“
Malak could not be reached
for comment. el
In the most recent challengé'
of a case involving Malak, a
second-degree murder charge'
was dismissed in Garland
County Circuit Court after the!
medical examiner’s testimony’
conflicted with testimony from’
prosecution witnesses. Ja

Meanwhile, Dr. J. Malcolmﬂ

Moore Jr. of Little Rock said™

he had resigned as chairman
of the state Crime Laboratory
Board, which oversees the. lab--
oratory

Malak reports to the Medln
cal Examiner Commission. A
new law will dissolve that com-}
mission June 6 and shift au{
thority over the medical exam:
iner to a new board, which:
must meet every three months..}

Gov. Bill Clinton's office is
working on naming the eight®
members of the new boardt
said Susie Whitacre, a Clmton
representative.

"
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- Malak’s assistant says love

‘of teaching led her to resign -

By Joe Nabbefeld
Gazette Staff -

Dr. Violette Hnilica said
Wednesday that the current tur-

. moil surrounding state Medical

Examiner Dr. Fahmy A. Malsak is
not what led her to resign as Mal-
ak’s only assistant.

She will leave May 31 to become
a professor in the University of

Tennessee at Memphis medical
school’s pathology department be-
cause “I like teaching best,” said
Hnilica, 51, in a phone interview.
Much of her career as a physician
has involved teaching, she said.

* “My leaving is not based on any

“of this current problem at all,” she .

said. “In fact, my first interview [at
the Memphis university] was Jan. -
31. I did my first seminar Feb. 22, ".
so I committed to taking it then
and had to work out a contract
after that.” .

She signed a contract April 24
and submitted her resignation
April 25, effective May 31, she said.

The Gazette reported Hnilica’s
pending resignation Wednesday,
but Hnilica had not been available
to say why she is leaving the
$85,000-a-year position after less
than a year on the job. Her pay
yould have-increased to $96,000 in -

une.




i QVells reported that Malak had

It's past
time for
Malak to go

* Yearslate comes the welcome

news that Dr. Fahmy Malak’s 12-
year stint as state medical exam-
iner may be
drawing to an
end.

Jim Clark, di-
B rector of the
B state Crime
Laboratory, has
suggested to
Malak that he
look for other
work.

Clark’s state-
ment suggests
that, whenale-
gally reconstituted board takes
over supervision of the medical ex-
aminer's office in June, Malak
could be forced to leave.

Clark’s willingness to relate his
conversation with Malak is signifi-
cant. Clark is an appointee of Gov.
Bill Clinton.

Clinton has been a staunch sup-
porter of Malak through the years.
He has often brought the might of
his office to the task of defending
Malak. Powerful state Sen. Max
Howell of Jacksonville has also
been a Malak ally,

Now, it would seem, they are
ready to let him go.

It takes no genius to figure out

Brantley

why.

Malak’s record is littered with
disputed findings, misleading and
untruthful court testimony, angry
prosecutors, and angry crime vic-

“tims. His name has become synon-
ymous with incredibility, a liability
for a man who can make or break a

" criminal case.

The Gazette's Joe Nabbefeld de-
tailed Malak’s record in compre-
. hensive articlea last month. The

“"Gazette's Bob Wells covered some

of the same ground in a series of ar-
ticles in 1988,

Nabbefeld reported that Malak
had seen his rulings overturned by
special juries three times and con-
tradicted in court by outside medi-
cal examiners at least 17 times.
The record is, apparently, unprece-
dented among state medical exam-
iners, .

not told the truth in court testi-
mony about his medical qualifica-
tions and had not been legally qual-
ified for the job for the first six
years he held it.

More controversial than Malak’s
qualifications are his findings,
which are distinguished by a trou-
blesome penchant to fit ambiguous
evidence into a neat pattern.

" An associate medical examiner
autopsied a Little Rock youth who
died aftera parking lot confronta-
tion in Little Rock in 1982. The as-
‘sociate examiner couldn’t deter-
mine the cause of death.

Inspired by a friendly newspaper
reporter and the local coroner, who
was working privately for the dead
youth’s family, Malak turned up a
new finding a year later. He testi-
fied in criminal trials and a civil
trial that a bruise on the youth was
a perfect match, down to a tiny
nick, for the butt of a rifle owned
by a man eventually convicted of
clubbing the youth to death. Later,
it was shown that Malak had ma-
nipulated the photographic evi-
dence in a way that buttressed his
theory.

Malak also testified he had per-
formed that autopsy, when he had
not. Looking back on the incident,
the associate who actually per-
formed the autopsy commented:
“Sometimes in forensic pathology,
you just don't know,"” she said.
“Only God and the dead man
know. And you can't play God.”

Malak also made headlines for
his testimony that two Saline
County youths had smoked so

much marijuana that an onrushing

freight train couldn't wake them as
they lay in a stupor on the tracks.
Other examiners found the youths
had been killed before being placed
on the tracks. -

We may never know'"why Malak

- has enjoyed such strong support.

Critics wiil note, accurately, that
Malak has made an autopsy find-

" ing helpful to Clinton’s mother, a

former nurse anesthetist. Defense
attorneys will contend that he has
tailored testimony to suit prosecu-
tors. Malak’s outspoken support

from the Arkansas Sheriffs Associ-

ation lends support to the latter

‘criticism,

But these explanatmns are too

simple for a complex man, who, by

all accounts, labors long hours in
an office that gets miserly financial
support.

The real Fahmy Malak may re-
main an enigma. But he may at
least become another atate’s

-enigma.
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Attorney: Malak not looking for job

LITTLE ROCK (AP) — Dr.
Fahmy Malak’s attorney says
the medical examiner isn't job
hunting, even though Malak’s
boss says that might be in order.

State Crime Laboratory chief
Jim Clark says he told Malak
this month to consider a job
change in light of steady critic-
ism Malak gets as medical
examiner.

“I felt like because of stress
on him and his family and his
career it might be a good time
for him to look elsewhere for a
career,” Clark said Saturday.

Malak couldn’t be reached for
comment, but his attorney, Lar-
ry Carpenter of North Little
Rock, spoke for his client. “I
don’t think he has any plans to
look for another job. I think he’s
doing his job as medical examin-
er well.”

The medical examiner’s post,
which pays $106,000 a year, is
controversial in any state, Car-
penter said.

Rt i T Cp——

Clark said Malak hasn’t said

whether he is job hunting, but

Malak knows that “politics is
politics and this is the real
world.”

One of Malak’s leading oppo-
nents said Saturday that Malak
should have been forced out long
ago. “I think it's way past time,”
said Linda Ives of Bryant. Her
son, Larry Kevin Ives, 17, and
another teen-ager were run over
by a train in August 1987.
Malak ruled the deaths an acci-
dent. A grand jury later said the
youths were murdered.

Gov. Bill Clinton, who
appointed Clark, remained
removed from the flap Saturday.
He has deferred to-the Crime
Lab staff and commission on

questions concerning Malak’s’

job performance. “That’s a deci-
sion that only the Crime Lab
director can make,” Clinton said
through a spokesman Saturday.

-Clark said he talked to Malak

about resigning April 10 or 11,
following Clark’s announcement
supporting Malak’s findings in a
Hot Springs murder investiga-
tion. The findings, like several
involving Malak in the last few

years, were the subject of’

controversy.

Malak testified the victim was
shot at close range.. The prosecu-
tor dismissed the charge
because his witnesses said the
shot was fired from a distance.
The prosecutor said he was sur-
prised by Malak’s testimony.

Clark said disputes over
Malak’s finding have prompted
Crime Lab employees to dofdle
check his work. “I can’t w¥ste
any more time, so to speak,”
Clark said. “That’s a poor choice
of words, but I’ve got other
things to do and need to pre-
serve the integrity of the Crime
Lab.”

But Clark said he still
respects Malak’s abilities.
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- Dr. Fahmy Mal'é.k the state s

J~’, (

controversxal medlcal exam- ‘.
. iner, is not seeking a new job -
despxte his boss's encourage- .
“ment to do so, Malak's attorney !

said Saturday
“I don’t think he has any

plans to look for another job,” °

said Larry Carpenter, a North
Little Rock attorney. “I think
‘he's domg his job as medlcal
‘examiner well.”

Jim Clark, executive direc-
“tor of the state Crime Labora-

tory, confirmed Saturday that
'he " told Malak earlier this

month that a career change:

¥.might be in order.
“I felt like because of stress
on'him and his family and his

career it might be a good time.
for him to look elsewhere for a

career,” Clark said.
Clark said they have not dis-
cussed the matter further and
-Malak has not indicated

. whether he is job hunting.

But Clark added that Malak
realized that “politics is poli-
tlcs and this is the real world.

“T wouldn't say he ,resxgned
. himself to anythxn& ‘But he
said, ‘We’ll let the chjps fall
where they may." » f-:t

Carpenter, who said he talks
with Malak frequently, said he

 saw no reason. fo;"Malak to
- leave his currenty; .post. The

., medical examine is the sec-

"ond-highest paid job ‘in state
government at $106;000.

" “It's always a controversial
job ‘anywhere you "go,” Car-
_penter said. I

Malak, whose* tfelephone

number is unlisted, could not
be reached for comment.

Gov. Bill Clinton, who ap-
pointed Clark to his position,
has deferred to the Crime Lab-
oratory staff and commission
that oversees it on questions
concerning Malak's job per-
formance. He took that posi-
tion Saturday in responding to
Clark’s urging Malak to leave.

“That’s a decison that only
the Crime Lab director can
make,” the governor said
through his spokesman,  Mike
Gauldin.

vaululii.
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The discussion between
Clark and Malak took place
April 10 or 11, following
Clark’s announcement sup-
porting Malak's findings in a
Hot Springs murder investiga-
tion, Clark said.

Double-checking

In that case, Malak testified
the victim was shot at close
range. The prosecutor dis-
missed the charge because his
witnesses said the shot was
fired from a distance.

Similar questions about
Malak’s findings and court tes-
timony have plagued him
throughout his tenure as medi-
cal examiner.

As a result, Crime Labora-
tory employees spend a signifi-
cant amount of time double-
checking Malak's work — time
that could be spent on the

* thousands of other cases the

ot”f_‘idce handles each year, Clark
said.

Those interruptions of the
lab's routine work are what
led him to encourage Malak to
leave, he said.

“l can't waste any more
time, so to speak,” Clark said.
“That’s a poor choice of words,

- but I've got other things to do

and need to preserve the integ-
rity of the Crime Lab.”

But Clark added that he
continues to support Malak’s
professional abilities, rating
him a “9" as medical examiner
on a 1-to-10 scale. ]

“He's human just like the
rest of us, and he's going to

‘make mistakes,” Clark said.

“But some of the mistakes
have been credited to him be-
cause he’s the name people
recogauize.”

Controversy has surrounded
several Malak cases, spawning

public opposition and a peti-

tion drive to remove Malak.
from his post.

“It doesn’t appear it's ever
going to get any better,” Clark
said. “There's always going to
be that vocal opposition.”

a0
Malak isn’t lookmg for work

~State medlcal examiner disregards boss’ suggestion

‘Fahmy Malak

Jim Clark

One of Malak’s leading op-
ponents said Saturday the
medical examiner should have
been forced to leave long ago.

“I think it's way past time,”
said Linda lIves of Bryant (Sa-
line County).

Her son, Larry Kevin lves,
17, and another teen-ager were
run over by a train in August

*1987. Malak ruled the deaths

were accidental, but a 1988
grand jury said they were hom-
jcides. No one .has been
charged.

Ives blames Malak for an-
guish her family went through
as they sought to prove her
son's death was not accidental.

“How many families and
how many lives have to be ru-
ined before enough is
enough?” she asked.

Who can fire him?

While Clark may urge Malak
to leave, there is disagreement
about whether he could force
him to leave.

“I feel like if I decided to
fire him or felt like I needed to
do so, I have the authority,”
Clark said. “But it may end up
in court.”

A 1988 attorney general’s
opinion said the sole power to
remove the medical examiner
rests with the Medical Exam-
iner Commission. But a new
law that takes effect June 6
will abolish that commission,
giving
Crime Lab Board.

Clark said if Malak leaves,
he has no one in mind to re-
place him: “We're really going
to be hard pressed to find any-
one to work who will keep the
kind of hours he does and do
the kind of work he does.”

its authority to the
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'Malak’s boss
urges himto-
find new job .

Tenure marked by controversy

By Joe Nabbefeld v
_Gazette Staft

Dr. Fahmy Malak, the state medical examiner, has
been urged to find another job to avoid getting fired,
state Crime Laboratory director Jim Clark confirmed-
in an interview Friday. -

“I personally suggested to Dr.
Malak that it might be time to look
for other options,” said Clark. He
said the conversation occurred
April 10..

* “Itold him, ‘There may be a time
down the line when you may be

_ asked to leave. It may be in your
best interest to leave on a good
note.’”

Malak, 58, couldn’t be reached for comment Friday.
He has held the job since 1979.

The medical examiner heads a 15-employee office
within the crime lab that conducts autopsies in
suspicious deaths to determine if they were caused by
accident, homlcrde, suicide or natural causes. The
" office does ‘600 t0 700 autopsies a year. The job pays
- $106,000 per year, second highest for a state official.
" Malak's tenure has been marked by a steady stream
..of controversy. The tumult includes claims by at least

} one peer that Malak has tailored some of his findings
to help, prosecutors and other politically powerful
! people and that he is protected by politicians as hrgh
as Gov. Bill Clinton.

Clinton has denied that, saying he would seek actron
against;Malak if it became needed.

Two grand juries and a coroner’s jury have over-

* turned:three rulings in the past three years in which
Malak ‘said deaths weren’t homicides. No suspects
.have been charged in two of the homicides. Five
. medical examiners in other states told the Gazette
they've never even had a ruling challenged before a
_grand jury.

“Somewhere down the line, enough is going to be,

. enough,” Clark said Frida
Clark said he made his suggestion to Malak in &

private meeting in Clark’s office the day Clark held'a
press conference to defend Malak in one of the latest

See MALAK/6A
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ontroversies. That case concerned .
shooting in Hot Springs in which
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estified in trial that the shot was
rom close range, causing angry .
rosecutors to have the case dis- .

issed and call for an mvestlgatron .
f Malak .'.\ ’ ‘q'. ,t ‘h

l | AL ¥ - R h
Clark” -alwanys has (lel'cndedi
alak in public, but said Fnday,
‘If it's going to come down to'
here you're going to have to do an
Investigation on every case he goes :
o trial on, then that would inter-

pt the day-to-day operatrons of
_the crime lab.”

Clark said he wasn't speakmg for :
linton, who appointed Clark, but '
st for himself. “I told [Malak] ‘I
just want you to be thmkmg about ’

]hrs . Clark said. Sy :

The meeting was short, Clark °
aid. He primarily conveyed con- *
dern for Malak’s health and family
amid the stress of all the contro-
versy, he said. Malak’s “reaction
was that he came to Arkansas to .
live and raise his children, and try ;
to make the medical examiner’s .
dffice the best he could,” Clark
said. “Then he kind of shrugged his -
ahoulders" and left the office. ¥

r As Cnme Lab director, ‘Clark -
technically doesn’t have constitu-
tional authority to remove Malak,
but Clark claims to have practrcal.
authority to do 80, and would try to
if he thought it was necessary. ‘

! A commission controlled by the

vernor that has met only three
times in the past 12 years has the
sole power to hire or fire Malak,v
chordlng to a 1988 attorney gener—
al’s opinion. That commission is
called the Medical Examiner Com- _
thission. Another governor-con- -
trolled commission, the Crime
Laboratory Board, controls the
rest of the Crime Lab

. That will change June 6 when a
law Clinton signed March 6 takes
effect. The law will reorganize the .

irime Lab Board to assume the
Medical Examiner Commission's
authority over Malak and the Med-
ical Examiner Commrssron will
c'ease to exist.

¥ Dr. Joycelyn Elders, chairman of
the Medical Examiner Commis-
sion by virtue of being director of
the state Health Department,
couldn’t be reached to comment
Friday about Clark's action. She
Has said she doesn’t want to be

ipvolved with the commission.
i R

Briday ahnnt Clark’s action She
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* - . Guilty by coincidence? 3

- How could it possibly serve justice for Saline
i... County authorities to pursue the case against two
. - teen-age house burglary suspects, who have been
charged with manslaughter — simply because a heli- B
copter participating in a manhunt for them happened
to crash killing two Garland County deputy sheriffs? _
. Like everyone else, we mourn the tragic deaths of 5
- Capt. Al Riley and Sgt. Bill Baruday Tuesday night, 5
and grieve for their families. But blaming these
_youths for the fatal accident is a ludicrous non sequi-
" tur at best.
. Merely making the charge seems to heap oppro-
., brium upon the basic tenet of criminal justice —
proving guilt. In our opinion, it’s enough to make the
blindfolded lady weep.

Prosecutor Dan Harmon says he decided to file
two manslaughter charges each against 15-year-old
Brady Ray Wilson of Traskwood and 16-year-old
Jeremy Lee Sutton of Benton after a careful readin
of a 1979 statute. :

That law says in effect that if a suspect “negli-

* gently causes” the death of another person while
"+ committing or fleeing from a felony, he can be
charged with manslaughter.
Another section of the law says, generally, that -
manslaughter can be charged if someone dies while i
. ~“resisting such offense or flight.” And there’s a legal
definition of causation wide enough to drive a tank
through. :
- But does “negligent” fit the facts here? Though
Wilson and Sutton were indeed fleeing from an al-
leged house burglary - and Sutton was also an
escapee from the Pine Bluff Youth Services Center,
they could not by any stretch of a reasonable imagi-
. .nation have caused the crash — or contributed to it
other than having committed the burglary that set off
the air search that subsequently brought in the heli-
. copter, .
These charges seem to stretch the 1979 statute be-
yond what its sponsors may have intended. , -~
Yes, the helicopter was searching for them, but i
3 the youths may not in fact have been aware of its in-
4 volvement in the search for them — or even of its
© “crash, until afterwards. .
It’s not known whether mechanical failure or
human error caused the accident, but it was an an
accident. And the FAA says it will take six months to
.. determine what caused it.
) But whatever the cause, Wilson and Sutton cer-
‘tainly aren’t directly to blame. If they had been, you
. can be certain that they'd be facing a capital-murder
... charge instead of only one for manslaughter. ‘
Jore They shouldn’t have to stand trial for something
«+ with which they had nothing to do.
. , Harmon seems to be carrying criminal justice be-
yond reasonable limits by filing charges that seem so
“unwarranted in view of what was said to have hap-
pened.
' He should consider dismissing them. Does Har-
“mon really want to send these youths to prison for the
" "accidental deaths of the deputies, which were only
‘ ' coincidental to the manhunt involving them?

h

T anpridental deathe of the demiitiee whirh woere anlu
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Friend testifies in murder trial

Witness says Harper told him he was going to kill his wife

By Nancy Pfister
Gazette Camden Bureau

RISON — A friend of John
Harper Jr., who is charged with
first-degree murder in the death of
his wife, testified Wednesday in
Cleveland County Circuit Court
that Harper had told him he was
going to kill his wife.

Leonard “Tip” Finley testified
that he had asked Harper how his
family was before Gayle Harper
was reported missing. _

“He said, ‘Joe Chris [his son] was
all right, but Gayle, I'm going to kill
her,’”” Finley testified.

Finley was one of five state wit-
nesses to testify Wednesday, the
third day of Harper’s trial. The
trial, which was scheduled to begin
at 9 a.m., was postponed until 1
p.m. because the defendant was

- sick.

i

i
t

Harper, 43, on trial for the 1989

. death of his paraplegic wife, Gayle,

was at his El Dorado home, sick

with diarrhea, explained defense

attorney Bob Compton.

“We'll have him here if we have
to do it by ambulance,” Circuit
Judge Harry Barnes told the jury

¢ before he recessed until 1 p.m.

Compton had offered to let the
trial continue without Harper, but

Barnes said that the defendant had
a basic constitutional right to face
the witnesses at his trial.

Prosecuting Attorney Tom
Wynne of Fordyce said Harper
killed his wife, who was confined to
a wheelchair, sometime after her
disappearance on Jan. 7, 1989. He
said Harper killed his wife because
he wanted to protect his trust fund
and get custody of the couple’s
child, Joe Christopher.

Gayle Harper's body was found
April 28, 1989, in the Quachita
River, a 35-pound weight tied to
her ankle. Dr. Fahmy Malak, state
medical examiner, said she
drowned.

In other testimony Wednesday,
John Norman Warnock, a Camden
lawyer who represented Gayle
Harper during her attempt to get a
divorce in 1989, testified that she
was terrified of her husband.

Warnock said Gayle Harper
wanted a part of her husband’s
trust fund. But Warnock said he
later signed an agreement on her
behalf that made no mention of the
trust fund.

Most of the testimony Wednes-
day focused on the Harpers’ life-
style, their pending divorce and
then apparent reconciliation. Both

Joy Pugh, Gayle Harper's sister,
and Jackie Adams of Strong, a
friend and relative of the victim by
marriage, testified that Harper had
given a set of rings to his wife
before Christmas 1989 in an appar-

ent attempt to rescue their stormy

marriage.

During a 1987 divorce proceed-
ing, Pugh said, “John decided he'd
get custody of Chris and put her
(Gayle) in a nursing home.” Gayle
Harper had obtained temporary
custody of their son before the
proceedings.

Adams said that after Gayle
Harper was reported missing she
visited Harper and his friend,
Sonya Trammel, at Harper's lake-
house in Farmerville, La. She said
she saw the same set of rings on
Trammel, who later married
Harper.

. “I felt the best thing to do was
keep my mouth shut because I
might come up missing,” Adams
said, prompting laughter from
courtroom spectators.

Pugh said that after she learned
from Harper that Gayle had been
missing for 10 days, “My mother
and I were upset. We knew some-

thing had happened because she’d
never leave Chris.”
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Democrat Pine Biuff Bureau

RISON - A woman accused
of taking Gayle Harper from
her El Dorado home the last
day she was seen alive testi-
fied Wednesday that she did
no such thing.

Harper,.32, was found April
28, 1989, in the Ouachita River
near El Dorado, her body
weighted with a 35-pound sec-
tion of pipe tied to her ankle
with a piece of rope. She was

last seen at her home January
7 and reported missing Janu-
ary 17.

Her husband, John Harper,
43, who owns properties in Ar-
kansas and Louisiana, is
charged with first-degree mur-
der in her death.

Harper's trial entered its
third day in Cleveland County
Circuit Court on Wednesday.

Initial reports to the El
Dorado Police Department on
the disappearance indicate

John Harper told officers he

saw his wife getting into a dark’

brown car with a woman on
January 7. -

That woman — Jackie Ward,
now living at Strong - testi-
fied Wedresday that she and
her husband, Michael, were
staying in a lake house owned
by Harper near Farmerville,
La, in Union Parish at the
time and were friends with the
couple.

ward also testified she saw

‘Murder trial witness denies victim got into her car

Sonya Trammell, a friend of
John Harper and now his wife,
wearing a set of rings he’d
given Gayle Harper during a
reconciliation. Trammell told
her John Harper said he'd
never given them to Gayle
Harper.

“What did you do?” asked
Prosecuting Attorney Tom
Wynne of El Dorado.

“] kept my mouth shut,”
Ward said. “I didn’t want to

See TRIAL, Page 10B

Trial
o Continued from Arkansas Page

come up missing, t00.”

Other testimony during the
day indicated the couple had a
stormy nine-year relationship,
with frequent arguments,
fights, separations and recon-
ciliations.

Gayle Harper's sister, ‘Eve-
lyn “Joy” Pugh, 38, of near
Moro Bay, said her sister had
been hot-tempered all her life.
Until she was paralyzed in a
1986 automobile accident,
Pugh said, Gayle Harper could
hold her own in fights with her
husband.

She said both Harpers used
illegal drugs and it was ‘‘com-
mon knowledge” that her sis-
ter sold marijuana.

ward said she, her husband

and another couple were in El
Dorado the night of January 6
and stayed with the Harpers.

The Harpers had been in-
volved in divorce proceedings
almost all of 1988, testimony
showed, but were trying to get
back together. Pugh and Ward
testified Gayle Harper showed
them the set of rings pur-
chased for the reconciliation.

Ward said the two got into
another argument the night of
January 6 and John Harper
left to go to an El Dorado
nightspot. She said she had
driven Gayle Harper on sev-
eral errands that day, includ-
ing several stops for her to col-
lect money owed on drug sales.

Ward said she slept on the
floor that night and saw Gayle
Harper in bed about 11:30 a.m.
January 7 before she and her
husband headed back to the
lake house.

“We were supposed to cook
that night,” Ward said. “I told
her I'd see her there, I needed
to get started.”

She said Gayle Harper was
wearing a pink sweatsuit and
had the rings on her finger.

After John Harper gave his
statement to the police, Ward
said, he asked her and her hus-
band to come to El Dorado and
babysit their son, Chris, then 5.
That was the first time Ward
met Trammell, she said.
Harper and Trammell went to
the lake house, Ward said.

Shortly after that, John
Harper came to the El Dorado
house drunk and asked her
what she’'d done with Gayle,
Ward testified.

«] didn’t take her any-
where,” Ward said. “We didn’t
report her missing. I didn’t re-
ally know what was goingon.”
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Defense lawyer
says the state
lacks evidence

Husband on trial for murder in Rison

By Nancy Pfister
Gazette Camden Bureau

RISON — John Harper Jr.’s de-
fense attorney hammered away at
state witnesses Tuesday in his
first-degree murder trial, arguing
that the prosecution lacked the
physical evidence needed to link
his client to the death of his para-
plegic wife in 1989.

Bob Compton also pushed wit-
nesses in Cleveland County Circuit
Court to establish the time of
Gayle Harper's death and what
drugs were in her system when she
died. He also implied that the vic-
tim, Gayle Harper, 32, may have
been killed by drug dealers.

Harper, 43, of El Dorado is
charged in the death of Gayle
Harper, who disappeared Jan. 7,
1989. Her body, tied to a 35-pound
weight, was pulled from the Oua-
chita River April 28, 1989, at Ro-
meo’s Shoals on property owned by
Harper's family.

Lt. Charles Ellis, an El Dorado
police officer, testified that he
talked to John Harper several
times after Joy Pugh reported her
sister missing.

Ellis said Harper told him that
he last saw his wife at 1 p.m. Jan. 7,
that she ripped three pages out of a
notebook and said she planned to
straighten out some matters. He
said his wife wheeled herself to a
large beige car and left with a short,
dark-haired woman.

Harper told Ellis that he thought'

his wife returned to get the purse,
an, old wheelchair, marijuana, all

her jewelry, four jumpsuits, medi-
cine and $400 in cash.

Ellis said Harper became a sus-
pect early in the investigation after
a relative of Mrs. Harper’s told
police that her older wheelchair
didn’t work.

“He become somewhat defensive .

after I told him about the wheel-
chair,” Ellis said.

Among the items entered by
Prosecuting Attorney Tom Wynne
of Fordyce as evidence Tuesday
were the pipe and rope tied to the
body, a map of the northeast cor-
ner of Union County and a map of
Gayle Harper's El Dorado home.

During cross-examination,
Compton asked Ellis if there was
one single piece of evidence that

“matches in any way” to anything
belonging to John Harper. Ellis
said no.

Other state w1tnesses said it
could not be determined where the
body entered the lake. Fahmy
Malak, state medical examiner,
said Gayle Harper had been dead
at least three months before her
body was found and that she
drowned.

Compton has raised the possibil-
ity that she could have died of a
drug overdose or & lethal combina-
tion of drugs. Dr. William Dwight
Hemphill, a former state toxicolo-
gist, testified that Gayle Harper's
liver contained “an upper-level
therapeutic” amount of Valium af-
ter her body was found.

The trial will continue at 9 a.m.
today.

-
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Malak says
woman died
of drom}éwg

Husband on trial

in paraplegic’s death "

Democrat State Desk

RISON — Drowning was the
only possible cause of death of
Gayle Harper, who had large
amounts of muddy water in her
lungs, Dr. Fahmy Malak, state
medical examiner, testified
Tuesday.

Harpyer’s gown-clad _body
was found April 28, 1989, in the
Quachita River near El Dorqdo
with a 35-pound section of pipe
tied to her ankle. Harper, 32, a
paraplegic because of a car ac-
cident, was reported missing
from her Eil Dorado home Jan.
7, 1989.

Her husband, John Harper,
43, a landowner in Arkansas
and Louisiana who stayed at
their El Dorado home and at a
lake house near Farmerville,
La.,, has been charged with
first-degree murder in her
death.

A jury of nine men and
three women was seated Mo.n-
day in Cleveland County Cir-
cuit Court and testimony
opened Tuesday morning. The
trial resumes at 9 a.m. today.

The morning was spent on

" testimony from the state’s ex-
pert witnesses, including
Malak.

Defense attorney Robert C.
Compton of El Dorado spent
‘much of Tuesday afternoon
questioning Lt. Charles Ellis of
the El Dorado Police Depart-
ment, who investigated the
case. ' i

A0

Ellis said he interviewed
John Harper several times
after Harper's wife was re-
ported missing.

Ellis said Harper told offi-
cers he had last seen his wife
Jan. 7, 1989, getting into a large
car with a heavyset woman. -

Sonya Trammell, then a
friend of John Harper and now
his wife, was present during
several interviews in El

" Dorado and Louisiana, Ellis
said. .

“Do you have any evidence
of where Gayle Harper died?”
Compton asked Ellis in cross-
examination.

“No, sir,” Ellis replied.

Ellis also testified that in-
vestigators don't know when
she died, no one saw her killed
and no one can determine
where or when her body was
put into the river.

John Harper reported early
in the investigation that his
wife had been involved in drug
sales and might have been the
victim of a professional killing
by a hit man.

Testimony from experts at
the state Crime Laboratory
showed Mrs. Harper had the

- prescription- drug Valium in

her system when she was
fo‘und, but the amounts were
w1thin the high range of a pre-
scription for the drug.

Circuit Judge Harry Barnes

. of El Dorado is hearing the

case, which is being presented
by Prosecuting Atltorney Tom
W_ynne of the 13th Judicial Dis-
trict. A gagrule is in place.

i
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Malak’s lab coat
made of Teflon

Our Teflon state medical examiner has
done it again. And, the more controversy
seems to slide off of him, the more we
question whether the stateé is being served
best by the man who has the job.

An investigation by the executive direc-
tor of the state Crime Laboratory has
ruled that testimony by Medical Exam-
iner Dr. Fahmy Malak in a recent murder
trial did not conflict with the results of an
autopsy performed for the case.

The prosecutor in the case, which in-
volved a murder charge against a Hot
Springs man, claims Malak’s trial testi-
mony conflicted with the results of au-
topsy of the murder victim. It resulted in
the case being dismissed.

The crime lab executive director said an
investigation concluded Malak’s trial tes-

timony did not differ from the autopsy
report.

We do not question the techmcal results
of the investigation. We do question why
such controversies mvolvmg Malak anse

.-again and agam' PSR TETL TAS R
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‘murder trial did not conflict )
‘with the resuts of an autopsy
performed for the case, an in- ‘
vestigation has concluded. N T
The executive director of
“the state Crime Laboratory, ‘|"|‘ AR
'Jim Clark, conducted the in- STU G T
vestigation into Dr. Fahmy .
. Malak’s disputed testimony Dally Leader
and delivered the results to

the governor Wednesday morn- Time to put Malak

ing. - .
“After seven days of inter-
views, reading, intense chemi- under scrUtIny

cal and microscopic examina-

1)
.
-

' : . It's time for the state and Gov. Bill

? ;ll(::l oifs evtl}:i:tnci&a;rz(: or:g:i Clinton to take a hard look at the infa-
" testimony does not differ from mous Dr. Fahmy Malak, the state medical ‘
' the autopsy report.” Clark said examiner whose past has been clouded by <
’ controversy. ;

. to f;;orteés- Bill Clint id Dr. Malak’s most famous case to date

th taber, dov'h lhi rmag.n sal [ involved two teen-agers whose mut‘xlated

' ch re;f)?'t '?it clesar: d \;;gt}?e' bodilt(es were discovered near some railroad

ce tracks.
irregularities,” but left any Dr. Malak ruled the two boys died after

further action to the state Med-
ical Examiner Board.
Prosecuting Attorney Paul

falling asleep on the railroad tracks in a
marijuana induced sleep.

However, a grand jury ruled the boys’
Bossom of Hot Springs, briefed deaths a homicide after hearing another
by a reporter on the results of medical examiner from another state tes-
the investigation, blasted the tify that one of the boys had been stabbed
report and said that in future and probably died before being struck by

_ cases he would treat experts the train.
* from the Crime Laboratory as The case of the two teen-age boys is just
“hostile witnesses.” one of a number of controversial cases
Bossom’'s office was forced surrounding Dr. Malak.
to dismiss a charge of second- Now comes the case of a Hot Springs
degree murder against Ernest man found fatally shot Aug. 18. Anc.)t}.ler
Lemons, 21, of Hot Springs in man was placed on trial, accused of killing
the Aug. 19, 1990, death of 25- the man,
year-old Gregory Stephens, However, Dr. Malak testified that the
also of Hot Springs, after man died from a close-contact gunshqt
Malak testified. "wound, conflicting with eyewitness testi-
' * k * mony that he was shot from a distance of

as much as 50 feet away.

The case illustrates once again the sorry
shape of the state medical examiner’s
office.

Why is Dr. Malak still working for the
taxpayers of Arkansas? It’s time to retire .

.Dr.-Malak from sta:e-government and.let . . .

-------

him-make. a'living. in- private. practice. - -
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‘Malak’s findings correct
though m%der case lost

BY NOEL OMAN

Democrat Capitol Bureau

The state medical exam-
iner's testimony in a recent
murder trial did not conflict
with the resuts of an autopsy
performed for the case, an in-
vestigation has concluded.

The executive director of :

the state Crime Laboratory,
Jim Clark, conducted the in-
vestigation into Dr. Fahmy
Malak's disputed testimony
and delivered the results to
the governor Wednesday morn-
ing.

“After seven'days of inter-
views, reading, intense chemi-
cal and microscopic examina-
tion of evidence, my conclu-
sion is that Malak’s trial
testimony does not differ from
the autopsy report,” Claxk said
to reporters.

Later, Gov. Bill Clinton said
that based on_his reading of
the report, “it cleared up the
irregularities,” but left any

further action to the state Med-
ical Examiner Board.
Prosecuting Attorney Paul
Bossom ol Hot Springs, briefed
by a reporter on the results of
the investigation, blasted the
report and said that in future
cases he would treat experts
_from the Crime Laboratory as
“hostile witnesses.”
“I expect the state Crime
Lab to examine bodies, tie to-
gether evidence and draw con-

clusions, based on their train-

ing,” he said Wednesday. “Pro-
secutors are not forensic
pathologists.”

Clark investigatéed the in-
consistency between Malak's
testimony in the March 30 trial

and the prosecution’s case at | -

Bossom’s request.
Bossom's office was forced

to dismiss a charge of second-

degree murder against Ernest
Lemons, 21, of Hot Springs in

the Aug. 19, 1990, death of 25-°

hogge IYIAL{\K. Page 10B

year-old Gregory Stephens,
also of Hot Springs, after
Malak testified.

Malak had testified that
Stephens had died of a shot
from a gun placed tightly to his
head. The deputy prosecuting
attorney who handled the case,
Bruce MacPhee, had wilnesses
who were to testify that
Stephens was shot from a dis-
tance.

Clark said in the report that
“microscopic and chemical
analysis of the debris found
imbedded in tissue inside the
wound entrance shows the
presence of gunpowder flake
which confirms Dr. Malak's
trial testimony, that he did ex-
amine the inside of the wound
by microscope and in his opin-
ion, that the wound was caused
by a tight contact gunshot.”

The report dismissed Bos-
som and MacPhee’s contention
that it was Malak's job to make
them aware of that evidence.

“It is my opinion that the in-
formation was provided and it
is the duty of the prosecution
and the defense to formulate
and ask questions concerning
the examination.of findings,”
he wrote.

Clark based that conclusion
on an interview in which he
asked what was the normal
practice with Prosecuting At-
torney David Clinger of Ben-
tonville, who is a member of
the state Medical Examiners
Board.

Bossom, in. the interview,
contended that the ‘“magic
words” — close contact wound
~ were never mentioned by
Malak or in his report.

“It's ridiculous for a lawyer
to assume somethmg a pathol-
ogist would assume,” Bossom
said.

Clark also said that the first
face-to-face meeting MacFee
had with Malak was when
Malak took the witness stand,
but Bossom countered that
they had spoken to each other

on ‘he telephone.

wh
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Malak autopsy
and testimony
said to agree

By Elizabeth Lowry
Gazette Hot Springs Bureau

State Medical Examiner Fahmy
Malak did not give testimony that
conflicted with his autopsy find-
ings on how a Hot Springs man
died, the State Crime Laboratory
director has concluded. .

Jim Clark, lab director, investi-
gated after Malak testified at a
March 28 trial the man died of a
close-range gunshot wotind, which
conflicted with eyewitness testi-
mony in the case. The prosecution
dropped the charges and lam-
basted Malak for what it saw as an
inconsistency.

Clark presented his report to o
Gov. Clinton on Wednesday in Lit-
tle Rock. ‘ i

“I concluded the trial testimony
Dr. Malak gave on the 28th [of
March] did not differ from his

autopsy done Aug. 20, 1990,” Clark ot
said. “I feel like the information N
was presented in the report. Every- e

thing he testified in court can be
backed up by the autopsy report.”

Clinton said Wednesday that he
had read the report and Clark’s
letter. O

“I want the crime lab board to
review it, too, but if that's what
they [find] then apparently there’s
no irregularity,” Clinton said.

After Malak testified, a second-
degree murder charge against Er-
nest Lemons, 21, of Hot Springs in
the Aug. 18 shooting of Gregory
Stephens, 25, was dropped by
Prosecutor Paul Bosson.

Bosson charged that the range of

the gunshot was not included in
the autopsy report. However, Clark
said the autopsy, by reporting that
traces of lead, probably gunpow-
der, were found in Stephens’ hair,
did indicate range.
" Other medical examiner’s re-
cords, that the prosecution did not
see, also indicate there was gun-
powder..inside Stephens’ wgund,
Clark said. ' h
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o ta AL




s

ARKANSAS DEMOCR ©® .(\,. JEDNESDAY, APRIL 10, 1991

,@O

‘Governor
to get word
on Malak

Lawyer complains
dispute hurts client
BY DOUG THOMPSON

Democrat Benton Bureau -
HOT SPRINGS - Jim Clark,
State Crime Laboratory direc-
tor, expects to file a report this
morning with Gov. Bill Clinton
on recent controversial testi-
mony by the state medical ex-
aminer, Dr. Fahmy Malak.

The controversy, said de-
fense attorney J. Sky Tapp of
Hot Springs, unjustly depicts
Ernest Lemons, 21, of Hot
Springs as the murderer who
got away from a proven case
because of Malak's testimony.
He said the prosecution’s case
wasn’t that good, and people

now view Lemons as being .

freed by mistake. Lemons,
however, remains in the Gar-
land County Jail on a parole
revocation, which is being ap-
pealed.

Clark investigated the in-
consistency between Malak’s
testimony and the prosecu-
tion's case at the request of the
Garland County prosecuting
attorney. Malak’s testimony in
the March 28 second-degree
murder trial of Lemons contra-
dicted the state's case, based
on witnesses’ accounts.

The case against Lemons

was dismissed after Malak tes-
tified the gun used in the slay-
ing was pressed tightly against
Greg Stephens’ scalp. The
shooting occurred Aug. 18,
1990, in Hot Springs.
. The prosecution’s case was
based on two witnesses who
said they heard shots while
Lemons was in the street and
Stephens, 25, was on the door-
step of his house. .

“If Dr. Malak is right, the
witnesses are lying,” said Paul
Bosson, Garland County pro-
secuting attorney. “Now,

granted. the witnesses were in
See MALAK, Page 78

rl

Malak

e Continued from Arkansas Page

a car wandering. around at 4
a.m. and they were not on their

-way to a sunrise service. But

they were the only evidence
we had."”

Tapp said in a recent inter-
view that “there were a lot of
holes in the case against Er-
nest Lemons. That sounds like
a defense attorney's opinion,
but the truth is seven people

- there that night — my client,

four girls in a car, Stephens
and a girl in Stephen's house.

“No one ever saw my client
with a gun in his hand. One
prosecution witness testified
Stephens was standing on his
porch alive when they (the
four witnesses in the car) left.

In a related issue, Tapp said °

he was not Lemons’ attorney or
in negotiations to become
Lemons’ attorney when he
served as special municipal
judge at a hearing that re-

- duced Lemons’ charge and

bail.
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Hot Springs man’s death at issue |

Malak, eyewitness testimony conflicting on range of gunshot

By Elizabeth Lowry
Gazette Hot Springs Bureau

A University of Arkansas for
Medical Sciences pathologist will
examine tissues from a Hot
Springs homicide victim to deter-
mine whether the man died of a
gunshot fired at close range or
from a distance, the director of the
MM»S Crime Laboratory said Mon-

y.

Jim Clark has been investigating
the Crime Lab’s handling of sec-
ond-degree murder case in Garland
County for the last week. He said
he should complete a report on the
case for Gov. Bill Clinton today.

Gregory Stephens, 25, of Hot
Springs, was fatally shot Aug. 18,
The state dropped second-degree
murder charges against Ernest
Lemons, 21, after his trial began

March 28 in Garland County Cir-
cuit Court.

Dr. Fahmy Malak, the state med-
ical examiner, testified that Ste-
phens had died of a close-contact
gunshot wound, conflicting with
eyewitness testimony that he was
shot from a distance of as much as
50 feet.

Prosecutors have said Malak did
not tell them before the trial that
Stephens had died of a close-range
gunshot wound. If he had, Prose-
cuting Attorney Paul Bosson of
Hot Springs said last week, he
probably would not have taken the
case to court but, instead, re-inves-
tigated it.

Clark said Friday that it ap-
peared Malak was not at fault be-
cause his autopsy did not state the
range of the gunshot that killed

Stephens, and, thus, did not con-
flict with his testimony.

Clark said prosecutors should
have had a pre-trial conference
with Malak.

Bosson replied that, in the fu-
ture, he would demand copies of
the medical examiner’s entire file
in each case and have pre-trial
conferences.

Bosson added that pre-trial con-
ferences were time-consuming and
could be avoided if Malak would
include his conclusions about a
death in his autopsies.

Clark said drawings Malak did in :

the Stephens case indicated the
presence of residue in the bullet
wound that Malak testified in
court was from gunpowder from a
close-range gunshot.

File Photo

Dr. Fahmy Malak: State medical
examiner, testified that the victim
died from a close-contact gun-
shot wound.
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Malak testimony
in case investigated

State could have asked for file, official says

.By Elizabeth Lowry
‘Gazette Hot Springs Bureau

HOT SPRINGS — Garland
_County prosecutors should have
-asked Fahmy Malak, the state

medical examiner, whether a Hot
‘Springs man died from a close-

_range gunshot wound, the State

- Crime Laboratory director Jim
Clark said Friday.

~ But Prosecuting Attorney Paul
Bosson of Hot Springs said he and
“his deputies shouldn’t have to ask
Malak such questions.

“You would think [the range of
the gunshot] would be a relevant
“item that ... would be provided to
-you,” Bosson said Friday.

Clark, who is investigating the
‘case, said information on the gun-
shot wound is in Dr. Fahmy Mal-
-ak’s file, but that prosecutors never
.asked for it. The director is prepar-
.ing a report for Gov. Bill Clinton's
-office and should have it ready by

Tuesday.

Gregory Stephens, 25, of Hot
‘Springs, was fatally shot Aug. 18.
‘The state dropped second-degree
-murder charges March 28 against
Ernest Lemons, 21, of Hot Springs
‘during his trial. Malak’s testimony

¢¢ I don’t see anything
in the transcript of Dr.
Malak’s testimony that
differs from his’
autopsy. 99

—Jim Clark,
crime lab director

from close range conflicted with
eyewitness accounts that he was

“shot from a distance, the prosecu-

tion has said.

It appears the first time Malak
was questioned about the distance
of the gunshot was by defense at-
torney Sky Tapp when Malak was
on the stand, Clark said.

“So far, I don’t see anything in
the transcript of Dr. Malak’s testi-
mony that differs from his au-
topsy,” Clark said.

The autopsy does not say
whether Stephens was shot from a
distance or at close range. The
results of trace evidence tests indi-
cate lead was found in the victim’s
hair, probably from gunpowder,
Clark said. According to Malak’s
testimony, the residue was from

‘at the trial that Stephens was shot

File Photo
Jim Clark: He said information on
the gunshot wound is in Dr.
Fahmy Malak's file, but that pros-
ecutors never asked for it.

gunpowder.

Deputy Prosecutor Bruce Mac-
Phee has said he was shocked by
Malak’s testimony because he was
not aware the gun had been placed
tightly against Stephens’ head.
MacPhee said he told Malak what
questions he would ask prior to the
trial and that he expected wit-
nesses to say Stephens was shot
from a distance.

“He didn't say anything to dispel
what I was saying,” MacPhee said
earlier this week.

However, if the prosecutors and
Malak had had a pretrial confer-
ence, which is standard procedure,
this case might not have gone to
trial yet, Clark said.
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The nagging Malak saga

Certainly, forensic pathology is a compli-
cated and persnickety discipline — in part, a
science of approximation. Few, therefore, are
qualified to challenge a medical examiner's
procedures or findings.

But one need not be skilled at playing the
tuba to know when it's being played wrong.
Even the layman can tell something is wrong
with the way the -state medical examiner,
Fahmy Malak, does his job.

For years, Malak’s office has been shrouded
in controversy over his handling of autopsies.
Repeatedly, his findings have been contra-
dicted or questioned by other forensic experts,
coroners and law enforcement officials. Twice,
the challenges have resulted in the convening
of grand juries that concluded other evidence
in the cases rendered Malak’s rulings implausi-
ble if not outrageous.

Somehow, Malak has survived the notoriety
and it is a wonder. It’s his style to go silent; it’s
his luck that the heat just seems to fade away.

290
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The public is rarely so forgiving (or forgetful).

Possibly, the medical examiner has a guard-
ian angel or a friend in places somewhat lower.
Either way, it's time now for the defenders to
step aside and allow a serious investigation of
Malak's office; the camel’'s back has been
broken.

The crushing load came during a murder
trial a few days ago when Malak testified and
contradicted his own original report. The pros-
ecution claims the confusion foiled its case and
has dropped the charges against a man accused
of second-degree murder.

It may be careless record-keeping or a bad
memory that account for the repeated conflicts
emanating from Malak’s office. Or some other
factor, perhaps legitimate.

The fact is that the public has no way of
knowing, given the confidential nature of Mal-
ak’s job. But in light of the widespread suspi-
cions, the people of Arkansas have a right to
demand an accounting.

Letters

Clinton to blame for Malak

To the Editor:

It certainly is nice to see the
Gazette continue to investi-
gate our medical examiner,
Dr. Fahmy Malak. I'm sure if
you keep investigating you
will keep uncovering “works”
of the “overworked and un-
derpaid” medical examiner,
just as you have in the past.

But didn’t he get a $14,000
raise and a new assistant,
thanks to Gov. Clinton?
Therefore, incidents such as
the one in Hot Springs, where
he was a little confused about
his “sets” of notes, bagically
blowing the case for the pros-
ecution, should not continue
to happen, should they? 1
thought he normally testified
for the prosecution. What is
Gov. Clinton's excuse now?

If Clinton has the authority
to pass supervision of the
medical examiner’s office to
the Crime Laboratory Board,
why wouldn’t he have the
same authority to fire Malak?

As stated by Max Brantley,
“It’s not what you know, it's;
who you know in state gov-
ernment.”

The situation with Dr.
Malak is Arkansas politics at
its finest. The article in the
Gazette of March 24 explains
a lot, “10-year-old case still .
raises questions in death.”
Clinton can’t afford to get rid
of Malak, can he?

It’s a crying shame the peo-
ple of Arkansas can’t get out-
raged enough to do something
about Dr. Malak. It is a shame
this man can get away with
what he has and hzs affected
so many people, but not one
thmg is done to him. Only one
mdn is to blame, and that is
Bill Clinton.

Keep up the gnod work, Ar-
kansas Gazette and staff.
Thanks to Joe Nabbefeld for a
job well done. There is more.
Just keep digging!

Buster Schmidt.

Little Rock.




Murder inquiry ‘screwed-up deal’

Victim’s parents say Malak fla

BY DOUG THOMPSON

Democrat Benton Bureau
HOT SPRINGS - There's
more wrong with the investiga-
tion of their son’s shooting
death than confusion over the
tate medical examiner’s testi-
aony, the parents of Greg

™ Stephens say.

@Mw Stephens, 25, of Hot Springs,

[ s killed Aug. 18, 1990. The
murder trial of Ernest Lemons,
21, of Hot Springs stopped
after Dr. Fahmy Malak, state
medical examiner, surprised
authorities by testifying that
the gunshot came at close
range. This contradicted the
case as presented by the pro-
secuting attorney's office.

“The prosecuting attorney
blew that case before it ever
came to trial,” Ruby Stephens,
the victim’s mother, said
Wednesday. She said she

wanted a grand jury to investi-
gate,

Paul Bosson, Garland
County prosecuting attorney,
and Jim Clark, director of the
state Crime Laboratory, met
Wednesday afternoon to dis-
cuss how the case came all the
way to trial, months after the
original autopsy, without
Malak fully informing Bosson
of his findings.

Bruce MacPhee, a deputy of
Bosson’s who was presenting
the case, will meet with Clark
today.

“It’s been a screwed-up deal
from beginning to end,” John
A. Stephens, the victim's fa-
ther and Ruby Stephens' ex-
husband, said Wednesday.
“The shooting was in August
and they didn’t talk to his
neighbor lady, the best wit-
ness, until February. ,

p just tip of iceberg

“The whole shooting was
over his old girlfriend. She
was there, but they didn’t call
her as a witness. They called
the people who worked with
her, but not her. I'd like to
know if it's because her
brother used to be a Hot
Springs policeman and is a
state trooper now.” :

While serving as special mu-
nicipal judge on Sept. 13, 1990,
Hot Springs lawyer J. Sky Tapp
reduced Lemon’s charge from
first- to second-degree murder
and lowered his bond from
$100,000 to $50,000, court re-
cords show. He later became
Lemon’s attorney.

The victim's parents said
they also were suspicious
about that.

Bosson was in Little Rock
on Wednesday for the meeting

See MALAK, Page 10B
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® Continued from Arkansas Page
with Clark and could not be
reached for comment. A mes-
sage was left for Tapp at his
Hot Springs office, but it was
not returned.

1+ Greg Stephens and Sheila
‘Annette Briggs of Hot Springs

~had an argument at a Hot

._mnzsm.m nightclub the night of
“the shooting, witnesses told
‘police. Later that night, Briggs
allegedly went to Greg
‘Stephens’ home while he was
there and broke out several
uisaiémg a hammer.

Police said Greg Stephens

chased Briggs to a waiting car-

driven by Lemons. He was be-
lieved to have turned and run
back toward his house, but was
shot in the back of the head be-
fore he could enter.

Malak’s original autopsy re-
port did not mention the dis-
tance from which the shot was
fired. His testimony at the trial

.was that the shot was fired

with the muzzle of the small-
caliber gun placed “tightly”
against the victim’'s head.

“We never saw Paul Bosson
?.oa the time we first met with
him after the shooting until
now," John Stephens said. “He
told us at that meeting hed

————

keep us informed about what
Was-LoIRE-oR—NE never hoord
from him again. I'll bet I called
his office 15 times and never
had a call returned,

“I showed up at court on the
26th and asked if the trial was
still scheduled. The people
there told me it had been
changed to the 28th. I wouldn’t
have known if I hadn't found
out myself,

“Then, the next thing I
know, I'm subpoenaed as a wit-
ness. I didn’t see anything. Al]
I did was identify my son at the
hospital, but-I'm subpoenaed.
All that did was keep me out of

5.:238:.: i}
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‘Malak gives conflicting testimony

Medical examiner under investigation after murder charge dropped

BY JAMIE WISE
Democrat State Desic

Conflicting testimony by the
state medical examiner during
a March 28 murder trial led to
the charge being dropped

against a Hot Springs man -

and to an investigation of Dr.
Fahmy Malak.

“At this point in time, I
don’t know what happened,”
Jim Clark, director of the state
Crime Laboratory and Malak's
supervisor, said Tuesday

‘morning. “I'm in the investiga-

tion mode right now and I'm
trying to cortact those in-
volved to fird out exactly
what's going or:.” _
Prosecutors dropped a first-
degree murder charge in Gar-
land County Circuit Court
against Ernest Dewayne Lem-

- ons, 20, of Hot Springs.

Lemons -~ -whose arrest
record dates to 1988 and in-
cludes theft, disorderly con-
duct and battery charges -
was accused of shooting Greg
Stephens, 25, in the head at
least once with a small-caliber
revolver Aug. 1§, 1990,

Witnesses tcld police that
Stephens and an ex-girlfriend,
Sheila Annette Briggs, had an
altercation at a Hot Springs
nightclub a fev' hours before
the shooting.

Stephens then went home,
and a short time later Briggs
reportedly arrived at his resi-
dence and broke out several
windows with a hammer. .

Stephens chased Briggs to a
waiting car allegedly driven by
Lemons. As Stephens turned
and ran back tovard his house,
he was shot in the head as he
tried to enter.

The prosecutors, Bruce
MacPhee and Paul Bosson, ex-
pected Malak to testify that
Stephens died after being shot
in the head from a distance,
which would have supported
his autopsy findings and state-
ments by witnesses.

Instead, Malak testified that
Stephens was shot and killed
at point-blank range.

“It came out of the blue,”
MacPhee said. “I don’t know
what he did. You'd have to ask
Dr. Malak that. I don't know if
he read the wrong file or
what.”

Reached at his office Tues-
day morning, Malak, through
his secretary, refused to speak
to a reporter.

“He said he has no com-
ment,” the secretary said. “He
said you can talk to his supgs
visor if you'd like to."”

The Stephens autopsy re-
port did not specifically say
the gun was shot from a dis-
tance nor at close range, Clark

said. It said trace levels of lead

were discovered in his hair.

“Dr. Malak testified he took
a hair sample from the victim
and submitted it to our trace
evidence department,” Clark
said. “They found trace levels
of lead in his hair, which is a
major element of gunshot resi-
due.”

It (Malak’s testimony) came
out of the blue. I don’t know
what he did.’

An angry Bosson said he
plans to send a copy of the au-
topsy and the court transcript
to Gov. Bill Clinton’s office, in
hopes that Clinton will look
into the case.

He also said that in future
cases, he will ask Malak for
copies of his handwritten
notes as well as copies of the
autopsy report.

According to reports,
MacPhee asked Malak in court
if he had confused the
Stephens case with another,
Malak said he had not. Mac-
Phee then showed Malak a

copy of the autopsy report and.

asked him to 'show where he
had stated that the gun was
fired at close range.

Malak said it wasn't in the
autopsy report and that it must
have been in his handwritten
notes he had reviewed at his
Little Rock office the morning
of his court appearance. .

“That means he’s keeping
two sets of books,” Bosson was

when

reported as saying, adding that
Malak had witheld information
from the prosecutor’s office.

Clark disagreed.

“There were two drawings
in Dr. Malak's autopsy file that
the prosecuting attorneys
would not have seen,” he said,
explaining that the drawings
were of the wounds in
Stephens’ head in which gun-
powder was shown. “These
were in the files that he took to
court with him that morning. I
think that's what he was talk-
ing about when he spoke of
handwritten notes.”

In the meantime, Lemons
will remain a free -man, Mac-
Phee said.

“No, we can't charge him
with murder again because
jeopardy is attached,” he said.
“Even if he (Malak) changes
his story, a defense attorney
would tear the prosecution
CU.:




: é.ma:mmamv\. April 3, 1991 Arkansas Gazette

A

State had not seen Malak drawings
supporting close-range shot testimony

By Elizabeth Lowry
Gazette Hot Springs Bureau

Drawings by the state medical
examiner indicating the presence
of gunshot residue in a bullet
wound that killed a Hot Springs
man were not available to the pros-
ecution before the start of a mur-

der trial last week, officials said

Tuesday.

Jim Clark, director of the state
Crime Laboratory, said he was
looking into circumstances sur-
rounding the case, which was dis-
missed Thursday in Garland
County Circuit Court.

Gregory Stephens, 25, was fatally
shot Aug. 18, the police said. The
state Thursday -dropped second-
degree murder charges against Er-
nest Lemons, 21, also of Hot
Springs.

Testimony at the trial by Dr.
Fahmy Malak, the state medical
examiner, conflicted with his au-
topsy report and eyewitness ac-

counts of the shooting, the prose-
cution has said. .

Deputy Prosecutor Bruce Mac-
Phee has professed shock at Mal-
ak’s testimony that Stephens had
died of a shot from a gun placed
tightly against his head. Witnesses
said Stephens was shot from a
distance as he was fleeing the gun-
man.,

MacPhee said Tuesday after-
noon that he had never seen any
drawings by Malak.

“He [Malak] never mentioned
them,” MacPhee said. “That’s

news to me.”

Clark said that two drawings -

Malak made before performing the
autopsy fit with his testimony that
Stephens died of a gunshot wound
at close range or a contact wound.
The drawings were in the medical
examiner's file and such informa-
tion is not normally made available
to prosecutors unless they request
it, he said.

Two drawings of the victim’s
head show he died of a .22-caliber
gunshot wound to the back of the
head, Clark said. One drawing
shows four views of the head —
facial, rear and left and right sides
— with a handwritten note stating
“residue inside wound,” Clark said.

The autopsy and lab reports did
not state whether the gun was fired
from a distance or at close range.

The reports indicated that trace
levels of lead were found in Ste-
phens hair, but that no gunpowder
flakes were found in or around the
contact wound. One report noted a
high probability that the lead was
from gunshot residue, Clark said.

Gary Lawrence, who works in the
crime lab’s trace evidence section,
testified Thursday that, because
there were no gunshot flakes in
Stephens’ hair, he could have been
shot either from close range or
from a distance.

Lemons’ defense attorney, Sky

Jim Clark: Investigating circum-
stances of Hot Springs case.

Tapp, said Tuesday that Lawrence
had confirmed what Malak had
said. “When you say Dr. Malak just
turned everything around, that's
just not true.” - A

Clark said he planned to make a
report on the case to Gov. Bill
Clinton’'s office. : v
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Malak

received
$400 for
testimony

By Joe Nabbefeld
Gazette Staff
Dr. Fahmy A. Malak, state medi-
cal examiner, in August 1987 kept
$400 in fees for his testimony in a
civil trial despite a state policy
requiring him to give the money to
the state, records show.
. Jim Clark, director of the state
Crime Laboratory, said in an inter-
view Monday that he suspended
the policy to allow Malak to keep
the $400. Clark said Malak didn’t
want to testify in the trial because
he would be on vacation, so he
_granted a policy exemption to com-
pensate Malak for testifying.
. The policy was set by the State
Crime Laboratory Boeard, a seven-
member commission that oversees
Clark and the facility. The policy
states that any fees generated by
activities related to work done for
the crime lab should be paid to the
lab.

. Asked under what authority he

suspended the policy, Clark said,

‘“There’s nothing  that says I.-
tan't.” Malak couldn’t be reached

Monday for comment.

+ Two crime lab board directors

said in interviews Monday that

they knew nothing about the policy

exemption.

“I don’t remember hearing it dis-
cussed," said Circuit Judge John
Holland of Fort Smith, a board
member since its creation in the
mid-1970s. “I'd rather talk with
[Clark] about it before the board
before talking about it [publicly].”
< “To my knowledge, Jim has
never made any exceptions to our
policies,” said Alfonzo Dixon, a

technical service representative for.

Potlatch Corp. and board member
since 1988.

Clark said he never informed the
board because “they never asked.
If they want me to do something
specific, they'll tell me. If they
want me to run the crime lab the
way I think best, I will.” -

Clark recalled granting “a cou-
ple” of other exemptions, once to
chemist Roy Adams, who drove his
own car to Oklahoma to testify and
kept $40 in fees.

The $400 in fees kept by Malak
were for testimony in a civil lawsuit
filed by the family of the late Dr.
Chester S. Cadwallader-III of
North Little Rock.

Cadwallader’s family put him in
the care of The Bridgeway, a psy-
chiatric hospital, in March 1985 to
prevent him from committing sui-
cide, according to the family's law-
suit. Two days later Cadwallader
was found hanged in a shower and
Malak ruled the death a suicide.
The family then sued the hospital.

While on the stand as an expert
witness called by the family’s at-
torney, Gary E. Alexander of Ba-
ton Rouge, La., Malak changed his
finding to accidental death. The
family lost the lawsuit, but Alexan-
der mailed Malak a $400 check
made out to the crime lab.

Malak mailed the check back
with a letter on crime lab statio-

nery asking that it be made out to |
-him personally, according to a copy

of the Aug. 7, 1987, letter obtained
by the Arkansas Gazette. Malak
deposited the new check in his
personal account at Superior Fed-
eral Savings, a copy of the check
indicates.

John Lisle, a Springdale lawyer
upset with Malak about his testi-
mony of another case, heard about
how upset Alexander was and
learned of the second check after
contacting Alexander.

Lisle reviewed crime lab records
last summer under the state Free-
dom of Information Act to deter-
mine if Malak had returned the
$400 to the lab. Clark assisted Lisle
then but did not say anything
about the exemption, Clark and
Lisle both said Monday.
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"Malak autopsy,
testimony differ

State drops charges in slaying

By Elizabeth Lowry
Gazette Hot Springs Bureau

HOT SPRINGS — The prosecution had expected
the state medical examiner to testify in court last
week that a 25-year-old Hot Springs man died after
being shot in the back of the head from a distance.

Instead, Dr. Fahmy Malak said on the witness stand
Thursday that Gregory Stephens, 25, was shot and
killed at point-blank range last summer.

The testimony conflicted with an autopsy report by
Malak and with the statements of other prosecution
witnesses. As a result, the state dropped second-de-
gree murder charges against Ernest D. Lemons, 21, in
the Aug. 18 shooting. :

Deputy Prosecuting Attorney Bruce MacPhee said

See CHARGES/6A

.l Crime lab head let examiner keep $400 fee/7A
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Charges against suspect dropped

Continued from Page 1A

.5. -‘/
Monday that Malak’s testimony

.was a shock to him.

>t came out of the blue,” Mac-

‘Phee said. “I don’t know what he

‘did. You'd have to ask Dr. Malak

“that. I don’t know if he read the

“wrong file.”

.- Eyewitness reports, the autopsy
and Malak’s comments before the
trial gave no indication that the
weapon involved was fired at
point-blank range.

~ “] had discussed the case with

‘Dr. Malak before the trial ... what

‘questions I expected to ask,” Mac-

JPhee said. “He gave no indication

:whatsoever until the day of the

strial that there was a contact

Twound).”

- Malak testified that the gun had

been placed against the back of

Stephens’ head and fired, Mac-

Phee said.
- Stephens’ parents said Monday
that they, too, were shocked when
Malak said their son died of a
‘gunshot wound at close range.

v “It was just like a total
shock ... he had the case mixed up
with another case,” Ruby Stephens
said..“He can't get on the stand
and ‘change it like that.” -

“Something is not right,” John

Stephens said. “Nothing can be
done about it. [Prosecutors]
dropped the charges just because of
what that fellow said. It’s nerve-
racking,”

When MacPhee asked Malak in
court Thursday if he had confused
the case with another, Malak said
he had not. Then MacPhee showed
Malak a copy of the autopsy report
and asked him to show where he
had stated on it that the gun was
fired at close range.

Malak said it wasn't in the au-
topsy report and that it must have
been in his handwritten notes he
had reviewed at his office in Little
Rock the morning of his court
appearance, Prosecuting Attorney
Paul Bosson said Monday.

“That means he's keeping two
sets of books,” Bosson said, adding
that the medical examiner had
withheld information from prose-
cutors.

“Malak has no credibility what-
soever now in this case,” MacPhee
saill. .

Malak could not be reached for
comment Monday. A secretary in
his office said Malak was not in

Monday. .
Lemons was initially charged
with first-degree murder in the

death. Stephens was home alone at
124 Linwood when his ex-girl-
friend, Sheila Briggs, arrived about
4:30 a.m. and broke out some win-
dows at the residence, the police
said.

Stephens chased her as she fled
to a car that Lemons was driving,
the police said. Lemons reportedly
left the car and Stephens ran back
toward the house. Stephens was
shot once in the back of the head
with a small-caliber gun, the police
said.

“Eyewitnesses say Ernest Lem-
ons was in the street and this
fellow, the victim, was up on the
porch,” Bosson said.

Because it is difficult to shoot
something from that distance with
a small-caliber gun, hitting Ste-
phens could have been a fluke,
Bosson said. So prosecutors tried
Lemons on a charge of second-de-
gree murder, he said.

"After Malak’s testimony, Mac-
Phee filed a motion to dismiss the
murder case “due to the fact the
state medical examiner’s testi-
mony at the trial was not consis-
tent with information previously
furnished by the examiaer.”

- The state could not prove Lem-

ons’ guilt beyond a reasonable
doubt, the motion stated.

The case against Lemons is now
void, Bosson said.

Even if Malak changes his story,
a defense attorney would tear up
the prosecution, Bosson said. And
prosecutors can’t pursue the case
as it is, he said.

The case has angered Bosson,
who plans to send a copy of the
autopsy and the transcript of Mal-
ak’s testimony to Gov. Bill Clin-
ton’s office. He's hoping Clinton
will look into the case.

In the future cases, Bosson said
he planned to ask Malak for copies
of his handwritten notes, as well as
copies of his autopsy reports.

The autopsy report on Stephens
does not specifically say the gun
was shot from a distance, or at
close range. It states, however, that
a study of the hair from the back of
his head would indicate range. The
report states that traces of lead
were discovered in the hair, but no
gunpowder flakes were found.

Malak testified Thursday that
gunpowder residue was found in
Stephens’ hair.

“Quite frankly, based on my re-
view of that file, I don’t believe that
was a contact gunshot wound,”
Bosson said.

“This certainly puts [Malak’s]
credibility to the test. I'm sure my
brothers and sisters on the defense
side will test him.” :
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As the state’s appointed expert on suspicious deaths, Fahmy Malak spends many hours explaining his rulings in court.
Those rulings have been challenged at least 17 times by outside medical examiners.
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isputes trail medical examiner

P pe Nabbefeld
C.__ate Staff :

~ 'ly in 1989 by strangling
{  If during a sexual act, if
you believe Dr. Fahmy A.
Malak, Arkansas’s chief medical exam-

iner. .

Garrett, 32, was murdered by an as-

sailant who has ' eluded police, if you
believe a Little River County grand jury
that last month overturned Malak’s offi-
cial ruling. -

Mamie Mclntosh, Garrett's mother,
never believed her son’s death was an
accident, so she was relieved by the
grand jury’s ruling. But she has not
recovered from the pain, expense and
humiliation that she said Malak’s ruling
rained on her family,

“Nust feel like leaving this place. I
wief to go as far away as I can get,”
Mclntosh said.

k’s dubious Garrett ruling is the
lad  .ncident in a career marred by
controversy, including a trail of chal-
lenges by many who claim they were

‘yronged by his decisions. , .m

THE CONTROVERSIAL

William Garrett died n&.. Uon._.on
MALAK

In his 12 years as the state’s
official expert on the causes of
unnatural deaths, Malak has:

M Been accused by defense
attorneys and former employ-
. ees of altering and concealing
evidence in autopsies and under oath
during court testimony.

M Been challenged in court by outside
medical examiners who contradicted his
findings at least 17 times since 1984, a
total that five outside medical examiners
said is exceptionally high and would be
intolerable in their states,

B Been overruled by special juries in
three cases, including Garrett’s. In each
case the juries said the deaths were
homicides. During interviews with the
five outside medical examiners, each
said they had never been challenged
before a grand jury.

B Survived all of this.

In fact, Malak received a $14,000 raise
at the height of the first grand jury
investigation, a highly publicized case of
two Saline County boys who were struck
by a train in 1987, o

The raise made Malak the state’s }.3h-

SPECIAL REPORT -

B Controversial cases/16A "
W Malak foes want him out/17A

est-paid official at the time; today he's
the second-highest paid, at $105,000 a
year. Only Terry Yamauchi — a physi-
cian who is director of the state Depart-
ment of Human Services — makes more,
$115,000 annually.

Malak’s supporters, led by Gov. Bill
Clinton, have dismissed each contro-
versy by insisting that Malak is over-
worked and underpaid. .

Indeed, the medical examiner’s budget
is low compared to those of five other

medical examiners surveyed by the Ar-

kansas Gozette. They said optimum
funding would be $1.25 to $1.50 per year
for each person living in the area served
by the medical examiner. Malak’s
$442,653 budget last year amounted to
17 -cents per capita.

“If you think of the hundreds of cases
he’s testified in, do you expect perfec-

i

See MALAK/16A Y

Gazette Staff
Fahmy Malak, the state’s chief
medical examiner, is shown in his
office in 1988. He refused recent
requests for an interview or
photograpX. !
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Malak

. Continued from Page 1A

tion?” said state Sen. Max. Howell of
Jacksonville. “To me, he's almost per-
fect.”

When Malak accused a deputy Pu-
laski County coroner of murder in
1988, Clinton issued a public state-
ment saying Malak was “obviously
stressed out.” Clinton ordered Malak
to write an apology to the coroner.

Malak’s critics have their own expla-
nations for his performance.

Dr. Joseph Burton, the Atlanta chief
medical examiner who has testified
against Malak five times in Arkansas
as a paid expert witness, said in a
recent interview that he thinks Malak
has abandoned the neutrality essential
to his job and instead tailors his find-
ings to help prosecutors.

As a result, the medical examiner
earns political “invincibility,” Burton
said.

“His opinions support law enforce-
ment. They’re not unbiased evalua-
tions of the case,” Burton said.
“They're not consistent with the evi-
dence. Many times they re consmtent
with the prosecution.”

Burton has critics too, including at
least one who says Burton hasn’t been
neutral.

Dr. Larry Howard, retired director
of forensic sciences for the Georgia
Bureau of Investigation, claimed Bur-

_ ton “heavily favored” the defense in a
case “several years ago.”

However, even prosecutors don't al-

" ways agree with or even understand
Malak’s findings.

“I have to work with him in the
future, so I don’t want to say that I'm
upset. But I was confused” by Malak’s
ruling in the Garrett case, said Tom
Cooper, the assistant prosecutor who
took the case to the grand jury.

Malak, 58, declined several requests
to be interviewed for this article..

During the race for governor last
year, Republican candidates Sheffield
Nelson and Tommy Robinson both
promised to fire Malak if elected over
Clinton.

But the clamor has resulted in little
action, .

Just one entity, the State Medical
Examiner Commission, has the power
to fire Malak, according to a 1988 state
attorney general's ruling. However,
Clinton’s administration insists that
another commission, the State Crime
Laboratory Board, has some authority
over Malak., '

Crime lab Director Jim Clark said he

3
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Steve Keesee/Gazette Staff

¢¢ I have not asked a
single soul to keep him
(Dr. Malak) in office. I
have asked them
(medical examiner
conmumissioners) on
several occasions why
they did. I said, ‘You
know, if you want to
bring all this heat down
on the governor’s office,
you better have a good
reason. You ought to
believe in the decision

you’re making.” 99
~—Gov. Bill Clinton

would initiate action against Malak if
he considered it necessary, though he
acknowledged he might not have that
power.

The medical examiner commission
has met only three times in the past 12

years. And it has never interviewed

Malak, nor reviewed any of his cases.

All three meetings were in 1988,
amid the controversy over the Saline
County boys’ deaths and the charges
agamst the deputy coroner. The com-
mission — headed by Dr. Joycelyn
Elders, the Clinton-appointed director
of the state Health Department —

I ‘
orov._. J in two experts from out of

ate to conduct a study on the opera-
«ons of the State Crime Laboratory,
which houses Malak’s office.

The experts spent roughly 30 min-
utes at the crime lab. Their study
concluded Malak was overworked. An
earlier study by two other experts,
initiated by Clinton in 1985, generated
the same result.

Supervision to change

After the 1988 study, Clinton re-
quested that the legislature raise the
salary for Malak's position so that the
salary for an assistant medical exam-
iner could also be raised to an amount
that would attract a candidate.

The Medical Examiner Commission

hasn’t met since. Elders and Col.
Tommy Goodwin, another commis-
sion member and head of the State

Police, said in recent interviews that = -

they don’t feel qualified to supervise
Malak and don't want to sit on the
commission.

A new law, passed this session by the
legislature and signed March 6 by
Clinton, will increase supervision of
Malak.

The law will dismantle the Medical
Examiner Commission and transfer
its power to the State Crime Labora-
tory Board, whose membership will be

" slightly changed.

The board, by law, must meet at
least once every three months to set
policy for the crime lab, which has
eight divisions and 64 employees. The
medical examiner's office is one of
those eight divisions.

When the law takes effect in about
three months, Clinton said in a recent
interview, “The responsibility will
plainly be on their [crime lab board
members’] shoulders then to evaluate
these charges and act on them.”

But Malak’s critics say they have
little hope that the new set-up will

make any difference because Clinton

has expressed a reluctance to remove
Malak.

“l have tried to take the position
that I should, in the absence of evi-
dence to the contrary, defer to the
people who have more medical experi-
ence and more day-to-day experience
with that operation than I do,” Clin-
ton said in an interview two weeks ago.

“I have not asked a single soul to

- keep him in office. Not one,” he said.

“I have asked them [medical examiner
commissioners] on several occasions
why they did. I said, ‘You know, if you

want to bring all this heat down onthe . 7r;

governor’s office, you better have a
good reason. You ought to believe in
the decision you're making.””
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Victims Of Malak’s
Incredible Testimony

Linda Ives and some other Arkansans started a group called VOMIT — Victims of Malak's Incredible Testimony. -
They have collected petitions demanding that state Medical Examiner Fahmy Malak be fired.
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By Joe Nabbeteld
Gazette Staf{ '

Arkansas’s chief medical examiner
has his own opposition group,

VOMIT is its name. To be more
precise, Victims of Malak’s Incredi-
ble Testimony.

The group was started by Linda
Ives, whose son’s body was found,
along with a friend’s, in August 1987
on railroad tracks near his home in
Bryant. Malak ruled — in what has
become a highly publicized case —
that Kevin Ives, 17, and his friend
Don Henry, 16, were killed by a train
after they smoked a lot of marijuana
and laid down on the tracks.

He ruled the deaths accidental.

Ives believes the boys saw some-
thing somebody didn’t want them to
see and were beaten, then placed on
the tracka for the train to hit them.

That would be murder.

A special grand jury later agreed
that the boys were murdered, after
further medical testimony showed
Henry was stabbed before the train
hit him. No one has been charged in
the deaths.. _

The battle to change Malak’s ruling
was an ordeal that Ives said she
shouldn’t have had to endure.

“] started requesting reports, from

the crime lab [site of Malak’s office}, -

ambulance service, wherever we
could get them,” Ives recalled in a
recent interview. “Everybody refused
to give them. So I hired a private
detective, Ray Love."”

Love got a court to order the agen-
cies to provide the documents. They
defied the orders, according to Ives.
“We thought the only thing they
would understand was public pres-
sure. So we called a press confer-
ence.” :

After the publicity, the agencies
“couldn’t give it to us fast enough,”

 she said.

Eventually, the special grand jury
took the case. t

In reaction to the jury’s finding, a
governor-appointed commission
hired two consultants to review Mal-
ak's office. They issued a report that
said Malak was overworked.

Ives refers to the commission’s ac-

tion as “The Great Malak White-
wash.” .

A legislative committee headed by
state Sen. Max Howell then met and
raised Malak's salary, as Gov. Bill

Clintoh requested. That allowed the
state to offer a high enough salary to
. attract an assistant for Malak to ease
- his load.

VOMIT was born at that commit-
tee's hearings. Ives and others who
believed they had been wronged by
Malak’s decisions began exchanging
their accounts in the back of the
meeting room. They agreed to stay in
touch. )

They all showed up in VOMIT
T-shirts for the ensuing committee
hearings. .

They also collected signatures on
petitions calling for Malak’s ouster,
But the governor’s staff has refused
for two years to provide Ives an
opportunity to present the petitions
to him, Ives said.

Clinton said in a recent interview
that he feels “very sympathetic” to-
ward Ives.

He added, “But let me ask you this:
Should I call the Medical Examiner
Commission or the Crime Lab Board
and say ‘Get rid of this man, I've got
4,000 signatures and a newspaper
article and never mind the merits’ ?”

Ives — who was assistant manager
of Benton Alcoa Employees Federal
Credit Union when her son was killed
but hasn’t worked since — said she
has begun writing a book about her
case and several others involving
Malak, with the help of another
writer.

“The underlying story is,” she said,
“They're getting away with murder
in Arkansas.”
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The ME’s work

Arkansas’s medical examiner per-
forms autopsies on people who died of
unnatural causes — accidents, suicides
and homicides. The examiner’s rulmg
becomes the official cause of death. :

If the examiner rules suicide or acci-
dental death, that means no crime
occurred. If the medical examiner

20

rules homicide, law enforcement agen: °

cies attempt to charge and convict the
assailant.

If a murder trial ensues, the medical
examiner is the public authority on the
cause of death and so is usually a key
witness for the prosecution. As a re-
sult, medical examiners spend a sub-
stantial amount of time testifying in
court.

A medical examiner’s findings also
may affect civil cases. For instance, if
the examiner calls a death a suicide,
the deceased’s family may not be able
to collect on life insurance policies.

In accidental deaths, suicides and
homicides, the families may some-
times file wrongful death or malprac-
tice suits. The medical examiner may
testify for either party in those cases.

When this system breaks down,
many people can suffer. Innocent peo«
ple may face murder charges and could
even go to prison. Guxlty people may
go free.

If the Little River County grand jury
was right William Garrett’s murderer
remains free. No one has been charged
in that case.

The courts become further clogged
when trials slow because defense attor-
neys recruit experts to dispute the
medical examiner.

Clark, the crime lab director, said
that has happened in Arkansas 17
times during his two stints as dlrector
— from 1984 to 1987 and from late
1989 to today.

Aside from Clark’s count, there are.
no records showing the number of
times Malak has been challenged m
court.

Record of disputes\ '

Malak grew up in Egypt and received
his degree in medicine from Cairo
University School of Medicine in 1962.
He immigrated to the United States ou
Dec. 27, 1969. ’

After working in South Bend, Ind,;
Pittsburgh and Chicago, Malak came
to Arkansas in 1978 as assistant ta
chief medlcal examiner Dr. Stephen
Marx.

Dr. Robert Stein, chief medical ex-
aminer for Cook County, Ill., was Mal-
ak’s boss in 1978.

“He was average,” Stein said. “He
was not my favorite, so actually I don't
want to say anyt‘hing more.”

1979. Marx “resigned JJ&35%
from Clinton, news 'rs “reported
then, for allegedly a..cring autopsy
evidence to help prison officials cover
up the September 1988 death of an
inmate that was caused by a prison
guard. Two of Marx's deputies also
were fired.

The Marx ouster case started Mal-
ak’s job as state medical examiner in a
storm and the clouds have never bro-
ken.

M In the 1985 manslaughter and
battery case against John E. Hinson,
prosecutors charged that Hinson
abused his wife, Catherine Hinson, to
the point of suicide.

Defense attorney Bobby McDaniel
of Jonesboro said Malak changed his
testimony under oath to bolster the
prosecution’s case.

Malak testified that bruising around
Catherine Hinson's left eye occurred
before her death and was caused by a
blow from a fist. Similar bruising
around the right eye occurred as a
result of a self-inflicted gunshot
wound, he said.

In earlier testimony before a grand
jury, Malak said the bruising around
both eyes was caused by the shooting.
Asked about McDaniel’s charge,
Malak said in a 1988 interview that he
couldn’t remember the case.

M Concerning a 1982 murder case,
Mike Vowell, a crime lab photographer
for six years, claimed Malak ordered
him to manipulate photographs to cre-
ate evidence.

Vowell said Malak ordered him to
photograph the butt of a gun allegedly
used by William C. Horne to beat
David Michel to death in Little Rock
in 1982.

In court, Malak matched a transpar-
ency of the photo with one of the
bruises on Michel’s shoulder to show
that the gun caused the bruise. How-
ever, the transparency had to be re-
versed to make such a match, meaning
the gun butt didn’t cause the bruise,
Vowell said.

Horne contended that Michel landed
on his shoulder and head when he dove
off a truck onto asphalt. Horne spent
seven years in prison before being
paroled last month. He still denies
killing Michel.

Malak testified in an earlier trial of
Horne that he performed the autopsy
on Michel. However, his assistant at
the time of the autopsy, Dr. Raj Nan-
duri, testified at an earlier court hear-
ing, and repeated to the Gazette, that
she, not Malak, performed the au-
topsy. Nanduri’s autopsy listed Mich-
el's cause of death as “undetermined.”

Horne's lawyers say his father spent
his life's savings and died without any
money after trying to show Malak
erred.

B Concerning a 1986 murder case,
Vowell said Malak ordered him to
enlarge or reduce — whichever would

vowell saia I[vialak orgerea nim 1o
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until it matched a wound on Donald
Sakall, who died in 1986. Malak
wanted the photo for the 1987 trial of
Connor Spickes, who was charged with
Sakall’'s murder. Spickes admitted kill-

_ing Sakall and received a prison sen-

tence. '

Vowell made the claims in a newspa-
per interview in 1989. Then-crime lab
director Bill Cauthron denied the
charges, saying he found no wrongdo-
ing. He fired Vowell a month later for
having made them,

B In 1987, Malak ruled that Larry
Kevin Ives, 17, and Don George
Henry, 16, died after they smoked so
much marijuana that they fell asleep
on some railroad tracks and a train hit
them. Malak ruled the deaths acciden-
tal.

The Ives {amily hired a private de-
tective to dig up documents. Both
families then persuaded officials to
convene a special grand jury to investi-
gate the deaths, The grand jury in 1988
ruled the deaths homicides based on
the testimony of Atlanta’s medical
examiner, Dr. Burton. :

M In 1988, Malak ruled that Peter
Robinson, 75, died of natural causes,
saying pneumonia killed him. Pulaski
County Coroner Steve Nawojczyk con-
vened a coroner’s jury to review the
death, which occurred two months
after Robinson was beaten by a fellow
patient in a nursing home.

The jury took less than 10 minutes
to overrule Malak’s finding.

W In 1989, Malak ruled 32-year-old
William Garrett's death as a homicide.
He later changed that to accidental
death by “autoerotic asphyxiation”
during masturbation.

In this act, people try to achieve
intensified satisfaction during mastur-
bation by hanging themselves to de-
crease their oxygen intake .

Garrett was found strangled in his
Ashdown home amid a collection of
sexual items and devil symbols.

Prodded by the Little River News,
prosecutors conducted a grand jury

“investigation into the death. The jury

ruled it a homicide on Feb. 18.

High challenge'rate

Any medical examiner will face some
controversy, other medical examiners
said. It comes with the job: Some
families will be upset to be told a loved
one committed suicide, or that a suspi-
cious death wasn’t a murder, the ex-
perts said.

But the five medical examiners con-
tacted by the Gazette from various
parts of the country all said they have
faced nowhere near the challenges
Malak has. .

“Very rarely have I had an expert
witness contradict me in a criminal
case,” said Dr. Irvin Sopher, chief
medical examiner for West Virginia
for the past 16 years.
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( \)e medical examiners including

~aself — performs about 1,000 au-
topsies per year, he said.

jury, never a problem with that.”

He added, “We’ve never had a grand \

Dr. John Butts, chief medical exam-

iner for North Carolina for four years,
said, “In most criminal matters it's
rather unusual for the other side to
provide contradictory opinions.”

Butts added, “We’'ve had none where
an accidental-death ruling was found
to be a homicide.”

His office employs five medical ex-
aminers, including himself, and per-
forms about 1,200 autopsies per year.

Burton, in Atlanta, said his staff has
never faced a grand jury investigation
and that criminal defense lawyers have
challenged his staff’s findings in court

only twice in the last seven years.

A medical examiner who had been
overturned by a grand jury “wouldn’t
stay on my staff, no matter how com-
petent he would be,” Burton said.
Burton’s staff of four medical examin-
ers, including himself, performs about
1,200 autopsies per year.

Dr. Vincent DiMaio, chief medi¢al
examiner in San Antonio the last 10
years after nine years as such in Dal-
las, said he has faced one court chal-
lenge.

DiMaio’s .office is averaging about
1,100 autopsies per year, done by four
medical examiners, including himself.

Staff and load :

In his 12 years on the job, Malak has
had 10 different assistants.

Between assistants, Malak handled
his office’s caseload himself, including
the entire year between the summers
of 1988 and 1989.

With his office averaging more than
600 autopsies per year, the lack of an
assistant has left Malak norfae—:--
more than twice the maximum 250
autopsies recommended by the Na-
tional Association of Medical Exgmm-
ers. The five medical examiners inter-
viewed for this story said the chance
for errors rises precipitously after 300.

Some who know Malak blame the
high work load for any mistakes he has

de.
m?‘l'm sure he has made mistakes, b.ut
he has not made one deliberately, in-
tentionally or maliciously in ?he years
that I have known him,” said Clark,
the crime lab director.
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1 0-year-6ld case stlll raises
questions in death

By Joe Nabbefeld
Gazette Staff .

On a summer day in 1981, Susie
Deer of Dierks, a small southwest
Arkansas town, begged her aunt to
take the 17-year-old along for a night
in the “big town” of Hot Springs

“She said she dreamed of going ‘if
it's the last thing I do,’” recalled
Diane Brown Cox, now 34. Deer had
never been anywhere much larger
than Dierks, which has a population
of less than 2,000.

That trip was Deer's last.

After a night of dancing and drink-
ing, Deer, Cox and three others, all
white, were cruising the 400 block of
east Grand Avenue in Hot Springs,
police records show. They got in a
shouting match with two black peo-
ple on the street. Someone in the car
threw a can of beer out. One of the
people on the street threw a rock at
the car. It went through an open
window of the moving car and hit
Deer on the right side of her face.

Deer died at about noon June 27,
1981. She was in an operating room
at the then-Ouachita Memorial Hos-

pital in Hot Springs, under anesthe- -

sia administered by nurse anesthetist
Yirg'nia Dwire Kelly, the mother of
Gov. linton, accordmg to hospi-
tal records contamed in the police
file.

State medical examiner Dr. Fahmy
- A. Malak conducted an autopsy on
Deer's body and ruled that her death
was a homicide.

Ten years later, some people still
raise questions about the Deer case
when they discuss Malak’s ability to
ride out controversy after contro-
versy as the state’s chief medical
examiner.

“I still wonder what happened,”
said J. Sky Tapp, the Hot Springs
lawyer who represented Billy Ray
Washington, the man who received
_ six months in jail for pleading no
contest to throwing the rock.

“We have a lot of questions,” said

Bill Hodge, a De Queen lawyer for
-some members of Deer’s family, in-
cluding her then-8-month-old son,

now 10.

The Arkansas Gazette provided
Malak’s autopsy report and other
details of the case to three medical
examiners from outside the state and
each said they too would have ruled
Deer’s death a homicide.

But they also said a lack of oxygen
during Kelly’s efforts to reinsert
Deer’s breathing tube during surgery
could have been a contributing cause
of death. They said they couldn’t
make that judgment without seeing
complete hospital records,

The hospital, now AMI Medical
Center, declined to release the re-
cords to the Gazette. It agreed three
weeks ago to mail them to the family,
but the family did not receive them
until two days ago. The delay pre-

" vented the outside medical examiners

and the Gazette from reviewing the
hospital’s records.

Clinton, who was between terms in
1981, said he never so much as heard
about Deer’s death until KARK-TV
reporter Mel Hanks asked the gover-
nor about it a year ago. Hanks was
researching a story on the Deer case,
but the story was never aired.

Clinton said neither he nor anyone
representing him had any contact
with Malak about the Deer case.

“I think I would remember that,”
Clinton said. “I just don't have any
memory of anything like that.”

Malak declined repeated requests
for an interview. Jim Clark, director
of the State Crime Laboratory where
Malak works, relayed questions to
Malak. Malak ‘‘indicated he didn’t
talk to anybody before the autopsy,”
Clark said. ,

Kelly also declined to be inter-
viewed.

Hospital records in the police file
state that Deer died after her heart
stopped while Kelly was moving
Deer’s breathing tube from her nose
to her mouth during the surgery.

One of the surgeons in the room at

the time, Dr. William Schuelte, said '

in a recent interview that Kelly tried
“at least two times, maybe more” to
get the tube back into Deer’s lungs.

Susue Dee weas 17 and the mother '
of 8-month-old Robbie when she
died in a Hot Springs Hospital.

Amid the tries, another surgeon, Dr.
James Griffin, told Kelly to force air
into Deer because she showed signs of
having too little oxygen, Schuelte
said.

Griffin then put the tube into Deer,
but by then her heart had stopped,
said Schuelte, who has since retired.

Schuelte said he and the other doc-
tors left the operating room believing
the tube problem caused the death.
Schuelte said he still thinks that was
the case.

Griffin, who still is practicing, de-
clined to be interviewed for this story,

" as did a third surgeon, Dr. William

Johnson, who Schuelte said was in
the room. Johnson is still practicing.

Before the surgery to repair Deer’s
broken jaw, nose and sinus cavity, the
doctors told Deer’s family and friends
she would be fine, said Cox, Deer’s
aunt and guardian,

Deer died on a Saturday. Malak
conducted the autopsy the following
Monday. His autopsy report says she
died of “blunt trauma” to the head. It
notes that the left side of her brain
was bruised.

The three out-of-state medical ex-
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aminers who reviewed the autopsy " readily cooperative, 80 it would cost a <&
report agreed brain damage could substantial amount of money to com- 1
have occurred if the force of the rock pel them to provide information and S
“jiggled” the brain and banged it to hire an outside medical examiner.
against the inside of Deer's skull. Washington didn’t have that kind ;
Schuelte said he did not suspect of money, Tapp said. And Tapp was -
Deer had brain damage. Hospital re- just three years into his practice and
cords showed Deer was talking and well aware that it would cause him “a
_sitting up just prior to surgery. . lot of problems” to take on such
However, Dr. Vincent DiMaio, powerful people, he said. So Wash- ko
. chief medical examiner in San Anto- ington. pleaded no contest again and ‘
i nio, said brain damage could be ex- served the six months, said Tapp,
pected in a case such as Deer’s. He now a successful criminal defense )
. said that the combined velocity of the lawyer in Hot Springs. i
i rock and the forward movement of Deer's death became the last straw ¥
_ the car could have created enough for some doctors who already were
' force to make the brain jiggle when uncomfortable workmg with Kelly,
"her head was hit. Schuelte said.
Brain damage, shock and loss of Kelly was sued in 1980 because of
blood could have made Deer less able the 1978 death of Laura Lee Slayton, ,
to go a normal length of time, or and in a 1983 court settlement paid @
longer, without oxygen during reintu- -Slayton’s estate $90,000, according to
bation, or moving Of the tube, DiMaio court records. Slayton, 22, went into
said. a coma and then died after abdominal
It's not unusual or necessanly dan- surgery in which Kelly was the nurse
gerous for a xlmr?e anesthetist ;o hage anesthetist. b
to try a couple of times to get the tube )
in, DiMaio said. The other two out- After Deer’s dea?h’ some doctgrs
: : . pressured the hospital to stop using o
of-state examiners were Dr. Mike Kelly’ thesia service. Schuelte )
~ Gral}l\am of St. Louis and Dr, Irvin sa!iz dys anesihes !
. Sopher of West Virginia. None of the ’ ) .
three has testified in Arkansas in' The hospital hired D"', Robert
" cases involving Malak, they said. Humphries from St. Joseph’s Hospi-
Malak's office declined to release tal in Hot Springs to take over anes-
_its records on Deer. thesiology, Schuelte said.
But a copy of Malak's autopsy Kelly responded by filing a federal
report contaihs no mention of the antitrust lawsuit claiming that action
breathing tube or why Deer’s heart created a monopoly. That suit was
stopped. dismissed in 1984 with each side
Billy Ray Washington, the man paying their own legal fees. Kelly let
- who threw the rock that hit Deer, her nurse anesthetist license lapse in
pleaded no contest to negligent homi- 1984 and now holds a registered
cide charges on Sept. 21, 1981. nurse license, state nursing records
~ Then on Oct. 15, 1981, Tapp, show.
. Washington's lawyer, filed a motion " Deer’s stepmother; now the adop-
“to remove t}“'at plea because, tha fil- tive mother of Deer’s son, considered
ing stated, “this matter involves a possible legal action because of Deer’s N
death which conceivably was not death in the past. But Hodge said he -
caused by the defendant’s negligence adyised Betty Deer, the step-mother,
.and caused by other intervening cir- that no legal action could be taken
cumstances.” because of the statute of limitations.
Tapp then issued subpoenas to all Hodge said he only recently learned
the doctors, nurses, police and others Susie Deer had a child. That may
involved in the Deer case. He said mean the statute of limitations may
they all indicated they would not be no longer apply, he said.
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msputed
cases

Here are some of the cases in which
state Medical Examiner Dr. Fahmy
Malak’s rulings have been questioned:

B The body of Dr. Chester S.
Cadwallader III was found hanged in
1985 in the shower at a psychiatric
facility. Cadwallader, 42, of North Lit-
tle Rock, had been threatening suicide,
80 his family placed him in the psychi-
atric facility to prevent him from kill-
ing himself, the family claimed in a
lawsuit against the facility.

Malak originally ruled the death a
suicide. However, when the civil case
went to trial in 1987, Malak changed
his ruling on the witness stand. He
said Cadwallader’s death resulted from
autoerotic asphyxiation. In this act,
people try to achieve intensified satis-
faction during masturbation by hang-

ing themselves to decrease their oxy-

gen intake,

Panicked plaintiff lawyers quickly
brought in the nation’s only published
_expert on autoeroticism to
Malak.

The jury ultimately ruled that the
facility was not liable for Cadwallad-
er's death, said Gary Alexander Jr. of
Baton Rouge, La.; one of the family’s
lawyers.

Malak later billed the family $400 for
his testimony. -

M The body of William Garrett,
32, was found strangled in his Ash-
down home in August 1989, amid a
collection .of sexual items and devil
symbols.

Malak originally ruled Garrett’s
death a homicide. But he later changed
the ruling, saying Garrett died acci-
. dentally because of autoerotic asphyx-
iation.

Prodded by the local newspaper,
prosecutors conducted a grand jury
investigation into the death. The jury
ruled it a homicide on Feb. 18. No one
has been charged.

B The bodies of Larry Kevin .

Ives, 17, and Don George Henry,
16, were found in August 1987 after
they had been run over by a train near
their Bryant homes.

Malak ruled that the young men’s
deaths were accidental. He said they

smoked so much marijuana that they
fell asleep on the railroad tracks and a -

train hit them.

dispute

l[ )The Ives family hired a private de

tective to dig up documents. Bo.
families then persuaded officials to

convene a special grand jury to investi- -

gate the deaths. An outside medical

_examiner testified that one young man

had been beaten, the other stabbed
before the train struck them.

The grand jury in 1988 ruled the
deaths homicides. No one has_been
charged.

B Peter Robinson, 75, died in
1988, two months after he was beaten
by a fellow patient in a nursing home.

Malak ruled the death natural, say-
ing pneumonia had killed Robinson.

Pulaski County Coroner Steve Na-
wojczyk convened a coroner’s jury to
review the death. The jury took less
than 10 minutes to decide that the
beating had led to pneumonia and that
Robinson’s death was a homicide.

Jimmy Webb was charged with man-
slaughter in the case. In January 1990,
a jury acquitted Webb by reason of
mental disease or defect.

M Pulaski County Assistant
Coroner Mark Malcolm was ac-
cused by Malak of murdering a hospi-
tal patient in 1988. Malak called for
police to investigate.

Malak had misread a standard medi-
cal symbol, concluding it said Malcolm
had ordered a hospital nurse to remove
life support from the brain-dead pa-
tient without the family’s permission.

Gov. Bill Clinton ordered Malak to
apologize, saying Malak “was obvi-
ously stressed out.”

B James Dewey Milam, 72, of
Searcy County, died in May 1987.

Malak ruled the cause was a perfo-
rated ulcer. Malak said Milam’s small
dog then ate the dead man’s head.

Milam’s daughter-in-law, Lynetta
Milam, insists he was murdered. She
said Malak showed her photographs of
the headless corpse and the neck was
cut clean, not like a dog had chewed it.
And “any farmer knows a dog would
eat the buttocks and the stomach, not
the head.”

Malak declined several requests for
interviews. .

The family has not attempted to
legally challenge the ruling because of
the expense, Lynetta Milam said.

A Olive Jane Ward, 16, of Searcy
County, died in September 1989.

Malak said the death was accidental,

‘caused when she banged her head as
. she fell from a 9%-inch-high porch
* during a party.

The girl's father, Ron Ward, said
he’s still convinced his daughter was
murdered.

/

" He said his suspicions arise from the
fact that after she allegedly fell, other
party-goers placed his daughter’s body
in the back of a truck and drove 5%
miles. They drove past the sheriffs
office, to a bank parking lot and then
called the sheriff to report the inci-
dent, he said.

Ward said he has discussed the mat-

" ter with an attorney, but has not

decided whether to proceed with a
legal challenge.

I

Lromm

e

P

LT
RIE 7wl TR

,,:_g



00

9,

S e xt bt et Ay o2




®O

ARKANSAS DEMOCRAT o THURSDAY, Umomzmmm 20, 1920

Walt jurers defend

BY JOE FARMER

Democrat Pine Blutf Bureau

ARKANSAS CITY - The
jury in the capital murder trial
of Martin Lee Walt III of
Dumas was influenced only by
the evidence in the case, the
jury foreman and another
member said Wednesday.

Walt, 24, was acquitted Mon-
day night by the jury of eight
women and four men. Eight of
the jurors werc black.

Walt, who is white, was
charged with the May 31 shot-
gun slaying of Kimberly Irons
Schwartz, 24, of McGehee at
his house. Schwartz was mar-
ried and pregnant at the time
and worked at a Dumas radio
station while living at
McCGehee. She was shot twice.

ay’

There were complaints
about the jury throughout the
trial and afterward. Jury fore-
man Doug Weatherford of
Dumas said the decision,
which came after a 15-day trial
and almost six hours of deli-
beration, was not influenced
by who Walt is or any other

factor. :
“All the talk about that is
‘what’s wrong,” Weatherford

said. “I was not influenced by
anything. Beyond that, I don't
want to talk about it.”

Juror Carol Strother said
the panel considercd notes
and testimony, not anyone’s
position in either community.

“Money and power mean
nothing to me,” Strother said.
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“It was strictly evidence. I was’
impartial. I knew neither
side.” .

She said the jurors pulled
notes together and studied
them at length hefore reaching
the verdict.

Prosecuting Attorney John
Frank Gibson of Monticello,
who prosecuted the case, said
he doesn’t think the matter
was settled between the two
families involved. ,

“We're not going to put up
with anyone taking the law
into their own hands,” Gihson
said of the matter. “The ver-
dict is the verdict, and we're
going to live with it.”

Gibson’s term cxpires Dee.
31. Ife said Prosccutor-clect
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Sam Pope of Crossett would
feel the same way he does.
“The jury did not let him go
because he's a little rich kid,”
Gibson said. “They (the Walts)
have a reputation of being

good people. I'm not going to

fault those people
jurors).”

Gibson said the state spent
seven months, three weeks of
that at trial, trying to convince
people that Walt was guilty.

“We did convince some peo-
ple, but not the jury,” Gibson
said. ‘ :

Despite the acquittal, Walt
will face problems from the
trial, Gibson said. :

“He has to prove his inno-
cence the rest of his life,” the
prosccutor said.
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oya Hill the shooting death of Schwartz, 24, of Mc- of the week regarding misconduct by the regarding a possible conflict of interest with
2 Staff Gehee. judge, perjury and a conflict of interest with  one of the jurors investigated. .

e mother of Kimberly Irons Schwartz
Wednesday that she will continue seck-
stice for her daughter’s murder, even if
ans going to a grand jury.

e’re not going to let this die,” Sherry
an said.

e still have faith that one day there's
to be justice.” ,

rtin Lee Walt 111, 24, of Dumas was
tted of capital murder Monday night in

& 2 TR AT

Schwartz was killed by Walt on May 31
inside Walt’s Dumas home. The defense
contended that it was self-defense.

After more than five hours of delibera-
tions, the eight-woman, four-man jury found
Walt not guilty.

Morgan, who had to be helped from the
courtroom following the verdict, said
Wednesday that she and her family plan to
file information with a grand jury by the end

one juror.

“Right now we're in the process of asking
for a grand jury to review the trial on the
actions of the judge and one of the jurors,”
she said, adding that she is consulting Little
Rock and McGehee attorneys. “We're
checking on any legal action that we can
take.”

Morgan said among other things, they
want Circuit Judge Stark Ligon’s actions
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She said there was a conflict because one
of the jurors, Doug Weatherford of Dumas,

is on the the Desha County Farm -Bureau

Board with Walt’s uncle, and that the jud
denied a motion by the prosecution that
be dismissed.
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“He (Weatherford) did not tell the nnom.n.m.

See JUSTICE/E3
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Continued from Page 1B

cuting attorney this,” Morgan said.

Weatherford said, however, that
he hasn’t altended a board meeting
in more than two years and doesn’t
even know if he’s still on the board.
- “I felt like I could be fair and
impartial, and I still feel like we
were,” he said. “When you live in
this small town, you knew every-
body that was cailed (to testify].”

“I' just wish all this, was over
with,” Weatherford said. “I was

chosen, I done what I thought was
right.” .

An employee with the the Farm
Bureau could not confirm if
Weatherford was a member of the
board. Ligon also couldn’t be
reached for comment Wednesday.

Morgan also said several wit-
nesses in the trial perjured them-
selves, and they are collecting
other information about miscon-

. duct.

“This whole trial has been a
one-sided affair,” she said. “This is
not over.” :

“My daughter has been on trial,

]

not him,” Morgan said. “She's
been the guilty party.”

Prosecuting attorney John
Frank Gibson Jr. said he had not
heard anything about going to a
grand jury, and that he doesn’t
think it is necessary.

“I felt like that the jury was
possibly biased, but I have no evi-
dence of it,” he said. “I don’t feel
that a grand jury is necessary.”

Gibson also said if there is any
evidence of misconduct by Ligon it
would not be handled by the judi-
cial discipline committee and that
evidence of perjury would be re-

0

viewed by the prosecutor.

“I would rot recommended [go-
ing to a grand jury] at this
time, "Gibson said. -

Defense attorney Kenneth John-
son of Dumas said he's sympa-
thetic of how Morgan and her fam-
ily feels, but any investigative
information should have heen
brought out during the trial and
not now. : 2

XOnce you're acquitted, you're
acquitted,” he said. “I don't think
you can bring it up again.”

“I really don't foresee anything
else,” Johnson said.

)
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The Associated Press

JONESBORO - A mix-up
that gave jurors in a murder
trial documents they shouldn't
have seen was revealed when
a juror called the prosecutor a
few hours after the guilty ver-
dict was read.

Greg Larimore, 28, was con-
victed Friday for the Jan. 11
stabbing death of his wife,

June, 24. Her body was discov:

ercd by her sister in the home
the Larimores shared in their
yearlong marriage. Mrs. Lari-
more had been stabbed 134
times.

Prosccutor Scott Hunter of
Jonesboro said Tuesday that a
juror called him about 10 p.m.
Friday and asked about one of
Larimore’s reclatives who de-
veloped heart trouble after the
trial.

The juror mentioned some
materials that were brought to
the jury room but weren't dis-

closed during the trial. Hunter.
-said he was obligated as an of-

9

-a

crosecutor tells juage

ficer of the court to inform the
judge about the mistake.

“The jurors are blamelcss
Hunter said.

He said the materials - were
mistakenly carried to the jury
along with other evidence. He
said such a mixup has never
happened in the more than 100
homicide cases he has trlcd

Hunter said a new tual
would be held in three or four

. months if a mistrial is de-
- clared. o

Defense attorney Bill 'Bx}is-
tow said Tuesday he would file
a motion for retrial. He said

. the trial could be moved again

if it’s determined that the case
received too much pubhcny in
Jonesboro.

A Craighead County Cncuxt
Court jury found Larlmore
“uxlty of first-degree mu1du
The Jurv recommended a sen-

tenee of life in prison for the,

Blyt}1 cville man.
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Gy Tamara Monhawk
Gazeite Pine Blutf Bureau

ARKANSAS CITY — Martin
Lee Walt I was acquitted of capi-
tal murder Monday night in the
shotgun slaying of Kimberly Irons
Schwartz.

Walt was quiet and calm and
dropped his head lightly into his
hands when the verdict was read
about 9 p.m. He was swarmed mo-
ments later by family and friends
after Circuit Judge Stark Ligon
dismissed the eight-woman, four-
man jury.

y The jury, which began delibera-

J tions at 3:10 p.m., appeared to be at
an impasse just before 8 p.m. when
it sent out a note asking the judge
what it should do if it couldn't
recach a decision. The judge sent
back instructions on what consti-
tutes a hung jury. In all, the jury
took about 5 hours and 45 minutes
to reach a verdict.

Walt, 24, of Dumas, was charged
in connection with the May 31
shooting death of Schwartz, 24, a
McGehee radio station sales repre-
sentative, inside Walt’'s Dumas
home.

A sobbing Sherry Morgan, 41,
the victim’s mother, ‘was helped
down the stairs leading away from
the courtroom after the verdict.

“Oh, God, tell me they didn't do
th_a‘t. Please, tell me...” Morgan
said.

Lee Walt said, “You can’t put it
into words,” when asked about his
feelings after the verdict. “It was
scary,” he said of the trial that

lasted more than two weeks.
wTy

+ “I'm glad this is over,” said pros-

' . i Lori McElroy/Gazette Stafl
ccutor John Frank Gibson Jr. of TEARSINDELIBERATION: Sherry Morgan, the mother of shooting victim Kimberly
Monticello. * ... it's whether the Irons Schwartz, sheds a tear while the jurors were deliberating Monday in the Martin

Lee Walt 11l trial. Walt was accused of murdering Schwartz in his Dumas home May 31.
See ACQUIT/SA  Walt was acquitted of the charges Monday.
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Continued from Page 1A

community will ever get over it, I
don't see that happening in the
near future.”

He indicated the position of the
Walt family, which runs a large
farming operation in Desha
County, might have had an influ-
ence on the jury. He noted that he
had tried just Monday morning to
strike two jurors who he said had
not adequately divulged their con-
nections to the Wailt family.

One woman works at a bank
where the defendant’s uncle served
on the board. The other was a man
who was on the board of the local
Farm Bureau on whxch the same
uncle served.

“I feel like this has been a whole
one-sided affair,” Morgan said,
corplaining prior to the verdict
that Walt had been allowed several
character witnesses.

*All they're wanting to do is
make her look like a bad person,
she said of her daughter. “She’s not
here to defend herself.”

Linda Walt, 48, Wait's mother,
also choked back tears while dis-
cussing the case as the jury deliber-
ated the fate of the son she de-
scriled as civically active and an
honors student in college.

“There me two victimas in this,”
she said. “Kim and my son, Kim

AT, Gy e O WS vt

ZNT: Linda Walt gives her
son Martin Lee Walt 1l a hug after the closing
arguments were given Monday afternoon. Wait

.with a 12-gauge

and Lee. ... We_hurt so deeply for
that family — we do.”

“I feel like it's waliing for the
outcome of surgery,” Linda Walt
said. “You trust your doctors and
you give it to God and that’s all you
can do — and he is innocent.”

If convicted, Walt could have
been sentenced to life in prison
because the prosecution waived the
death penalty. Jurors also could
have convicted him of a lesser
offense of first- or second-degree
murder, manslaughter or negligent
homicide.

he defendant testified during
the trial that he shot Schwartz
twice. But he said he didn’t know
who he shot. He said he heard
noises in his darkened home that
night and fired at an unknown
intruder who stabbed him twice in
his right arm. The defense, led by
attornev Kenneth Johnson of Du-
mas, has contended that Schwartz,
who was married and pregnant,
was obsessed with Walt, who is
single, and angered that he had
called off their affair.

Gibson argued that the murder
was deliberate and premeditated.
Walt’s stab wounds were seif-
inflicted, he argued.

Schwartz, whose body was found
in Walt's bedroom near the bath-
room door, was shot once in the
abdomen and ageain in the head
shotgun. State

Nedical Examiner Fahmy Malak

Lori |

testified that autopsy tests showed
there apparently was a five-minute
lapse between the first shot and the
fatal blow to the head. .

Dr. Joseph L. Burton, aputholo-
gist and chief medical examiner for
metropolitan Atlanta, testified for
the defense, however, that a time
lapse was not evident. Johnson

also contended that the timing of .

witnesses’ reports of seeing com-
ings and goings at the house and
the time of reporting the shooting
did not leave time for a five-minute
lapse between shots.

In closing arguments Monday af-
terncon, Gibson noted a Wal-Mart
employee had seen Walt shopping
for buckshot not long before May

31. Store officials called in rebuttal

by Johnson Monday morning,
though, testified they could not
find cash register records showing
such a purchase. ’

Gibson’s other arguments re-
ferred to angles of the gunshots;
blood patterns on Walt's floor and
other evidence he said contra-
dicted Walt’s account of the inci-
dent.

Gibson depxcted Walt as havmrr

acted in a “crime of passion,” plan- .

ning the shooting to get him out of
the “fix” of his involvement with
Schwartz. There had been testi-
morny that Schwartz was pregnant
with his child.

“He let his desue overcome hN
best judgment,” Gibson :,ald

icElroy/Gazétie Statl =
was accused of murdering Kimberly Irons Schwartz
in Walt's home May 31. Walt was acquitted of the
charges Monday.
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McGehee woman’s death re-created at murder trial

" By Vzlerie Smith \\N\%\\M,\O
Gazetlo Statf R

ARKANSAS CITY — A Desha County Jury
heard expert testimony Monday that Kim Irons
~ Schwartz may have lain wounded for five min-
" utes before receiving a second shot that killed
her. : :

The jury also viewed a videotape of the
murder scene during the first day of the capital
murder trial of Martin Lee Walt 1L
. Walt, 24, son of a well-known Desha County
- farm- family, is accused of slaying Schy grtz in
" his fiome in Dumas on May 31. L

Prosecuting Attorney John Frank Gibson
Monticello called to the stand three witnesses
Monday. .

Schwartz, 24, of McGekee, an account execu-
tive for radio station KDDA in Dumas, was
found dead on the floor in Walt’s bedroom
around 10:30 p.m. She had been shot in the
stomach and head by a 12-gauge shotgun. Walt
has maintained that he shot at an unknown
intruder who stabbed him in the dark of his
bedroom.

_ Dr.Fahmy L. Malak, state medicai examiner,
said both shots were fired into her body at an

‘

of upward angle and that she was shot in the

stomach first. The shot damaged her liver,
lungs, spine and other vital organs. The doctor
said the amount of blood that accumulated in
her stomach indicated that she lived several .
minutes before she died.” i :

She was killed by the shot to the head, which
entered the left side of her face and left a tearin
her skin 5 inches long, Malak said.

He said he recovered 20 pellets from her

- abdomen and 26 from her head. The body

See TRAL/7TB = !
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showed no trauma other than the
gunshot wounds, he said. The au-
topsy also revealed that the woman
was in the first three or four weeks
of pregnancy, but because of a
defective ovum, she would've
aborted the child, the medical ex-
. aminer testified.

Defense Attorney Kenneth
Johnson of Dumas quickly at-
tacked Malak’s testimony and al-
leged that it conflicted with his
early assessment of the slaying,
which he had provided to Johnson
over the telephone.

Johnson said he would call an.

“independent medical examiner, Dr.
Joseph Burton of Atlanta, to dis-
pute the medical examiner's testi-
‘mony. He also charged Dr. Malak

with “throwing out opinions with-

out all the facts.”

Sgt. James Herrington of the
Dumas Police Department, who
led the investigation, played the
crime-scene tape made just over an
hour after the shooting.

The tape showed the location of
the gun, the body, blood stains and
droplets and other physical evi-
dence. It showed the placement of
“two long-handled knives, two spent
shotgun casings, soiled towels and
paper fragments, which will be key
points of argument for both sides,

Gibson said the state would
prove that the shooting was
planned and that Walt’s stab
wounds were superficial and self-
inflicted. .

Johnson said he would prove
that Schwartz, a married woman,
was obsessed with Walt and was
under ‘“severe pressure” on the
night of the shooting.

O
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Gazette Camden Bureau -

ASHDOWN - Prosecuting Attorney:

Jim Bob Steel is asking a Little River
County grand jury to investigate two unre-
lated deaths.

One death was caused by an act of sexual
self-gratification and another from alcohol
poisoning and neck injuries, according to
the state medical examiner.

William Garrett, 32, was found dead at
his Ashdown home Aug. 19, 1988, and
Rebecca Dellinger Sellers, 38, found at her
home east of Ashdown on June 17.

“No new evidence has come to light but
both cases still disturb me,” Steel said.

Garrett was found clothed in underwear,
lying next to a water bed.

Dr. F. A. Malak, state medical examiner,
originally ruled Garrett was killed by “pad-
ded strangulation or choking arm lock” but
later ruled the death “accidental death due
to autoeroticism.” He found no alcohol or

- drugs-in-his system, accordine to Malak’s

reports obtained by the Little River News.
Malak’s report doesn’t explain how the

man performed the sexual act which kllled:
him. Police found pornographlc tapes and

“a fourth-pound of marijuana in the house

Garrett shared with roommates.

Sellers was found lying face down on a
bed. The alcohol level found in Sellers’.
blood was 0.70 percent, according to Mal-
ak’s report. The level between 0.30 to 0.40;
causes unconsciousness and 0.50 is fatal.-

But Malak recommended further inves-
tigation because he discovered spinal cord
damage and a neck fracture. !

.

“If alcoho! alone, the manner of death'
would be classifiable as an accident, but
because of the bruise and the non-dislo-
cated fractured neck, the manner of death
would be left undetermined,” the report
states.

Steel said, “We're dealmg with the loss of.
-human life and we’ve had an investigation

on-going by the Ashdown Police Depart-
ment and the Sheri{f’s Office.”

teel expects a 16-member grand jury to
be impaneled in January by 9th Circuit
Court Judge xed Capeheart.
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BY JOE FARMER

Democrat Pine Bluft Bureau

ARKANSAS CITY - Dr.
Fahmy Malak, state medical
examiner, said Monday that
there was “a minimum of at
least five minutes” betwcen
the firing of the first and sec-
ond shotgun blasts that killed
Kimberly Irons Schwartz.

Malak was the first witness
in the 5-day-old trial of Martin
Lee Walt III, 24, of Dumas
(Desha County), who is charged
in the murder of Schwartz, 24,
of Dumas on May 31.

Malak said Schwartz’s body
was found in Walt's bedroom

. with her head facing north.

H
H

H

There were two wounds from a
12-gauge shotgun — one to her
abdomen and the scecond to
her head. The first wound did
not kill her, he said. Therc
were massive internal inju-
ries, but blood in the bladder
showed that she lived at least

Py
Deska County o w

five minutes before suffering
the second wound, which
Malak said killed her in-
stantly.

Prosccuting Attorney John
Frank Gibson of Monticello
said the married Schwartz was
having an affair with Walt and
became pregnant. She told him
and he shot her, Gibson con-
tended.

Defense attorney Ken John-
son of Dumas says Schwartz
went unannounced to Walt’s
house at 508 Van Gill Drive
and stabbed him twice, and he
shot her in self-defense.

Malak said the wounds
showed that the shots had to
be fired from ‘very close
range. No more than five to
nine feet.”

Malak had said in an earlier
report that the shots were at

brd

point-blank range, meaning

the barrel of the weapon was
almost against the skin, but
was later told that an empty
cardboard cylinder for paper
towels and a regular towel
were used to muffle the shots.

“That would change the dis-
tance by a few feet” Malak
said. “Not by more than five,
though. There was gunpowder
in the wounds, and it only car-
ries five feet.”

Johnson tried to challenge
Malak’s qualifications based
on an error he made in a case
involving two youths who died
on a railroad track in Saline
County, but Circuit Judge
Stark Ligon of Warren moved
quickly to block that.

“Do you have more than one
incident, and can you cite it?”
he asked Johnson before hav-
ing the jury removed from the
courtroom.

490

shots, Malalk says

Johnson said he did, and
Ligon agreed to hear about
_them. However, after the jury
left, Johnson admitted that
was the only case he was talk-
ing about. e

“That involved no court
overruling Mr. Malak,” Ligon
said. “I just can't allow that to
be introduced.” « ;

The jury saw a videotape of
the initial investigation of the
crime and heard limited testi-
mony from Sgt. James Herring-
ton, head of the criminal inves-
tigation unit of the Dumas Po-
lice Department. He is -to
continue his testimony at 9
a.m. today. 5

Malak said Schwartz was
pregnant when she was killed,
but she would have had a mis-
carriage. . :

“It was not a false preg-

nancy,” Malak said. “She -

would have shown positive on
an over-the-counter test.”

{
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BY JOE FARMER

Democrat Pine Bluff Bureau

ARKANSAS CITY - Things
were quieter at the Desha
County Courthouse here
Thursday, the third day of jury
selection in the capital murder
trial of Martin Lee Walt 111, 24,
of Dumas (Desha County).

When court recessed at 5:15
p.m. Wednesday, 11 jurors had
been selected, and the process
is to resume at 9 a.m. today.
Circuit Judge Stark Ligon of
Warren was telling jurors they
would be called an hour be-
fore they are needed for open-
ing arguments. A

Walt is charged with the
May 31 shotgun slaying of
Kimberly Irons Schwartz, 24,
of McGehee.

/
L1 jurors picked in \

i

Desha County

The state contends that
Schwartz, who was married,
and Walt were having an af-
fair, she told him she was preg-
nant, and he shot her.

The defense says she went
unannounced to his home and
stabbed him twice, and he shot
her.

Defense attorney Ken John-
son of Dumas asked that the
trial site be changed because

of problems with jury selec-’

tion, but no other courtroom
was available. Potential jurors
are being questioned indjvidu-
ally in the courtroom on the
sccond floor.

.50 70

Notices were posted on the
outside entrances to the court-
house on Thursday norning
warning trial participants that
they would be held in con-
tempt of court for violating the
court’s order in any substan-
tial manner. .

“All jurors and potential
jurors are to have no contact
with anyone else who may be a
potential witness in this case
(names are-listed on the sheets
posted with this order), or any
contact with anyone who may
be a member of the Walt or
Schwartz/Irons/Calvert fami-
lies or their friends,” the order
read.

It instructed witnesses to
stay out of the courtroom, Walt

Valt murder

trial

family members to stay'in the
county treasurer's office, and
Schwartz family members to
stay in the judge’s chambers,

Dr. Fahmy Malak, state
medical examiner and a key
prosecution witness, sent a
message saying he could not
testify unless his appearance
is today. Prosecuting Attorney
John Frank Gibson of Monti-
cello said Malak has business
in other areas of the state and
then is going on vacation.

“We can get his testimony if
we can get him in here before
QE.F_W Gibson said. “We need a
Jury seated by noon Friday.”

A total of 52 potential jurors
has been questioned since the
trial opened Tuesday morning,

£
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Dumas, McGehee embroiled over coming trial in woman’'s shootmg

By Valerie Smith
Gazetie Staff .
DUMAS — It’s been nearly six
months since Kim Schwartz of
McGehee was found shot to death
in the home of Dumas farmer Mar-
tin Lee Walt 111, and authorities
still are puzzling over circum-
stances in the bizarre killing.
Schwartz, 24, an account execu-
tive at KDDA radio station, was
found dead May 31 on the bedroom
floor of Walt’s house in the Mea-
dowview subdivision. She had been
shot in the head and abdomen with
a 12-gauge automatic shotgun fired
by Walt, then 23. She was married
and was pregnant at the time of the
shooting. Walt was single, =~ ~
Though Walt has maintained

that the shots were fired in self-:
defense at an unknown intruder
who stabbed him in his darkened
- bedroom between 10 and 10:30:
p.m., he was charged in June with .

capital murder, when investigators | -

suspected the slaying was premedi-

 teted.

Last week, during preparations
for a jury trial to decide the issue, it
was apparent that people in McGe-
hee and Dumas remain troubled by
the incident.

‘Bome examples:

i3 A person or people visited the
crime scene at 508 Dan Gill Drive,
vul out a section of bloodied car-
peting, carved it into the shape of a
person and threw it into Walt's
truck one night, according to
Wall'’s attorney. Though the police
were notified, and
Schwartz's friends were ques-
tioned, the vandal was never
caught. )

some of.

s Sherry Morgan, Schwartz’s -

mother and a.county employee, ©

was overheard remarking, in the .

presence of a roomful of potential
jurors, that she didn’t know what

she'd do if Walt was acquitted, .

since he “blew her baby's brains

See DUMAS/7A

Continued from Page 1A

out.” Among thie witnesses to her
comment, made at the Desha
County courthouse, was another
county employee, Susan Walt,-the
defendant’s aunt.

T3 Teresa French, the McGehee
deputy prosecuting attorney who
has spent months preparing the
<ase for trial, was surprised last
week to find herself subpoenaed by
the defense. French, a close friend
of'the victim and her husband, will
be isolated with the rest of the
witnesses and unable to participate
in the trial. Defense attorney Ken-
neth Johnson said French and
other Schwartz suppaorters possess
knowledge that is “beneficial” to
the defense.

“I’ll be real glad when it’s all
over,” said Craig Eastham, general
manager of KDDA AM/KXFE FM
radio station in Dumas. Eastham,
who was Schwartz’s boss and a

personal friend, is one of the more”

than 150 people subpoenaed to tes-
tify in the trial.

Among the list of potential wit-
nesses are members of Schwartz’s
family, Walt’s family, and dozens
of friends and acquaintances. Eas-
tham and others suspect the vol-

ume of subpoenas was aimed at-

clearing the cour.room of specta-
tors.

In response, PIOSGCUtlnf’ Attor-
ney Jobhn Frank Gibson of Monti-
cello has sought to videotape the
proceedings, for the benefit of rela-
tives and other witnesses who will
not be able to watch the trial.
Circuit Judge Stark Ligon had not
ruled on the request by Wednes-
day.

The Dumas police, led in the
investigation by Sgt. James Her-
rington, are confident in their case
against Walt, the son of a farm
family well-known in the area.

Foply Ao

Armed with a wealth of physical
evidence, including ballistic re-
ports and autopsy records, the po-
lice believe Schwartz was shot once
while standing, a second time while
lying on the floor.

They also believe Walt may have
tried to muzzle the sound of the
shots, which were never reported
to the Dumas police. (At first, the
police believed a gunshot fired in
the neighborhood 40 minutes ear-
lier was related to the slaying, but
that theory was quickly disproved.
Municipal Judge David Stubbs of
Dumas volunteered that he fired
the earlier shot at a dog from his
residence several blocks away.)

“l feel good about everything
we’ve got,” said Herrington, 28,
who gathered evidence at the crime
scene until noon the morning after
the shooting: “We haven't found
anything, and the defense hasn't
produced anything, that would
change my mind about that.”

Though the police have not de-
termined a motive, Herrington
said the slaying may have been
prompted by Schwartz's preg-
nancy and that Walt._may have

, feared the embarrassment of his

family over the question of the

. child’s paternity.

But the defense is also confident,
with a formidable argument and
list of witnesses of its own. In-
cluded on the witness list is Dr.
Joseph Burton, medical examiner
for metropolitan Atlanta, who will
testify that the physical evidence
wholly supports an argument of
self-defense.

Burton will go head to heaa
against state Medical Examiner
Dr. F Fahmy Malak, and it won't be
the first time for the Georgia pa-
thologxst He contradicted Malak’s
ruling in the cause of death of two
Saline County teen-agers,” Kevin
Ives and Don Henry, who were hit
by a train in August 1987. Malak
said the boys fell asleep on the
tracks; Burton said the boys were
murdered.

iy 4
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_Johnson, who is Dumas’ city at-
torney, will seek to prove that Walt
was asleép in his water bed until
abruptly awakened and forced into
a lerrifying series of events that

left him with no options but to ;

fight for his life.

According to Johnson, the entire
incident took place in a house that
was completely dark except for
illumination from a small light nes-
tled beneath a curtain above the
kitchen window. Police have said
the lights were off in the master
bedroom and bathroom when they
arrived.

For the first time since the shoot-
ing, Johnson agreed to give Walt’s
account of the nightof May 31. Cn
a tour of the house at 508 Dan Gill
Drive last weck, Johnson said this
is what happened:

Walt, exhausted from working all
day on the family farm, retired
early, before 10 p.m., and took the.
bedroom phone off the hook so he
could sleep.

Some time later, he was awak-
ened by a noise in the house, which
he had moved into a few days
earlier. He looked down the dark-

enad hallway, but saw nothing and |

believed the strange sound may
have been the air-conditioning unit
kicking on. He went to the master
bathroom before trying to sleep
again.

As he exited the bathroom, he
was stabbed in the upper right arm
by a person who mumbled some-
thing in the dark, Johnson said.
Walt reached for his rifie, which
was leaned against a small dresser
near the bathroom door, and re-
treated to the bathroom, where he
crouched defensively between the
toilet and wall.

Unable to see or hear his attacker
because of the flushjng toilet and a
non-working bathroom light, he
fired two shots in rapid succession
into the bedroom, and heard a
body fall.

Bleeding from the arm wound, he
stumbled down the hallway in
search of a phone. But the phone
was off the hook in the bedroom,
and Walt was unable to make an
outgoing call from the kitchen ex-
tension. Without returning to the

bedroom, he fled the house and
sought help from neighbors, who
called the police. :

“This whole thing happened,”
said Johnson, who paused to snap
his fingers for effect, “just like
that.” '

“Can you think of one reason’
why he would want to kill her?”
Johnson added. “If he wanted to
hide the pregnancy, like the police
believe, what would be the ONLY
way to guarantee that that very
information was revealed to every-
one? To kill her, of course.”-

The trial is scheduled to last two
weeks, and much of the time will be

)

spent dissecting the reputation of .

Kim Schwartz, a former cheer-
leader and Desha County Horse
Show Queen.

Schwartz, who was married to a
prison guard who worked nights,

dated Walt on several occasions,
and also dated other men outside
the marriage, Johnson said. The
mother of a 3-year-old child, she
frequently left the child with her
grandmother, Lucille Calvert, with
whom she and her husband lived.

On the day of the shooting, Walt
canceled an evening meeting with
Schwartz and spent time with an
old girlfriend instead, Johnson
said. The defense may pose this
question in court: Could Schwartz
have learned about the date and set
out after Walt in a jealous rage?

Telephone records have been
subpoenaed for 16 pay phones in’
Dumas, in order to determine
whether or not Schwartz was sum-
moned to the Dumas residence on
May 31. According to witnesses,
she received a call at her McGehee
home an hour before the shooting,
though it has not been determined
who made the call.

As officials prepared for the trial
last, week, the families apparently
coped as best they could. Walt, {ree

on $100,000 bond, “is dying inside” .

and needs counseling, Johnson
said. ‘ :

Jury selection begins Tuesday in
Arkansas City. Two jury pools of
100 people each will be called to
ensure that an impartial jury of 12
is seated.
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pacumonin present in a letter to
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Dr. Malak replied back to Wright
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Republican gubzrnatorial nominee Sheffield
Benton-Bauyite Rotary Club.

) Tv .
Wil g M QAo
-1
Sy SUZANNE BROW

Courier Staff Writer .
Republican. gubernatorial candidate Sheffield

P Nelson pledged his support in Saline County’s

search for a water supply Tuesday, but stopped
short of saying he would help with the effort to
dam the Saline River's North Fork. S

He also blamed Gov. Bill Clinton’s admi-
nistration for g shortage of state Highway
Department funds affecting two Saline County
projects, : : ‘

Int a speech before the Benton-Bauxite Rotary
Club here, Nelson said Saline County.has been
“assentially held hostage by Little Rock” and
commended the countji"for'approving a special 1
percent sales tax to pay for a new reservoir, -

Nelson added, however, that environmental
Issues in the state need to be addressed, and
said how Saline ‘County develops a new water
supply will depend on decisions by the federal

Ky w7 A
SELOPRT Ohir momim Qnnum v el
SIIOrT OF cam SUDDOre

Courier photo by Suzanne Brown

Nelson addresses the Tuesday meeting of the

G
Environmental Protection Agency and the U.S,
Army Corps of Engineers. '

Passing the tax “gives you an avenue to at
least start working toward a water supply,” Nel-
son said. “My personal goal would be in helping
you get a water supply.” :

In response to a question frera N.C. “Mack”
MecManus, Benton alderman from Ward 2, Nel-

- gon initially said he supported Saline County’s

proposal for a lake developed by damming the:
North Fork. )

Opposition to the dam and lake has -been
received from environmental groups and some’

state and. federal agencies_because the Northe §

Fork is protected for environmental reasons.

On the subjoct of Saline County highway pro-
Jects put on hold by a lack of state funds, Nelson
said the Arkansas Highway and Trausportation

Sce NELSON, page 8
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Continued from page 1 ~ -

Department ran out of money
because it tried to take on too
many projects throughout the

" state in a political year.

“I see their barrels (indicating
road construction) in every part

of the state,” he said.
©  Although the Highway

Department is constitutionally

- separated from the governor,

!

the governor still has a lot to

. say about the department’s

budget, Nelson said.

The candidate said he does
not favor an increase in gasoline
taxes now due to the rise in
prices triggered by the Middle
East crisis.

He referred to another Saline
County issue when he reiterated
a statement made during an
earlier Benton visit. “Malak
would be the first one to go,” he
said, speaking of the state’s con-
troversial medical examiner, Dr.
Fahmy Malak.

- Malak’s credibility was ques-
tioned when he ruled that two
Saline County teen-agers run
over by a train in 1987 were

unconscious from the effects of

smoking marijuana. Another
forensic pathologist, Dr. Joe
Burton of Atlanta, later deter-
mined that Kevih Ives had sus-

tained a facial beating and Don

Henry had been stabbed in the.

back prior to being placed on the
railroad track near the. Shobe
Road crossing.

Malak has never publicly con-

/%f‘w‘%?‘“/

(penien O-F 70

"“-ceded that the boys’ deaths were
anything other than accidental.

“A lot of people in state gov-
ernment are not competent,”
Nelson said. “They are serving
on a political basis ... I think
you'll see a lot of them leave
automatically when I go in.”

The candidate said he favors
reducing the number of state
employees by attrition rather
than firing, and said he believes
the “political stooges” would
leave voluntarily. .,

Saline County’s concerns over
many state issues boil down to
the same worries expressed by
voters throughout Arkansas, he
said. “It’'s amazing how much
alike people are,” he said. “What
concerns them most is educa-
tion, jobs and taxes.”

" Nelson admitted that his
opponent, incumbent Gov. Bill
Clinton, has made improve-
ments in Arkansas’ education
system, but said some of Clin-
‘ton’s advances have been
“overdone.”

Among those he included
teacher testing, revised state
standards and the Minimum
Performance Test given to third-
, sixth- ani eighth-graders.

The GOP contender said he
favors giving the MPT at the
beginning of the fourth and

. seventh, grades to eliminate the
‘pressure of teaching specifically
for'the test in Grades 3-and 6.
Nelson’s suggestion for educa-
tional change that would most
directly aflect jobs in Arkansas
is the deve'opment of additional
vocational-technical programs
More than 50 percent of Ark-

" ansas students will not continue

their educations beyond high
school, and .vocational-technical

. prograins are needed to operate

. 1n conjunction with high schools,

he said.
“Any additional advantage we

can give them toward life is a

good way to spend money and a
good effort to undertake,” Nel-
son said.

Nelson also recommended
that the state’s colleges and uni-

! versities ‘be encouraged to oper-

' ate more like businesses than

' they are now, a suggestion he
'also applied to state
! government.

| State government, which has
| grown by 5,000 employees in the
last five years, can be run on the

R SO

Te eNUES commg in, he said’* :

The state has. an anfual
growth in revenue of $100 'mil:
lion, with.an annual budget in
thed $2 Dbillion range, Nelson
Ssal

“There’s a lot of fat in state'

government,” he said. ‘“With
extra people goes bureaucracy;
goes red tape.” Nelson attacked
Clinton's statement that elimi-
nating 1,000 employees would
give only a 1 percent savings: |

“One percent of $2 billion is
$20 million,” he said." “That
amounts to a $750-a-year,
increase for teachers.” Arkansas
teachers make less than their
counterparts in every other
state in the U.S.

‘He also criticized state ﬁnan-
cial officials who failed to accus
rately predict the state’s néeds
for its Medicaid program.*The
state recently etpenenced a $29
million shortfall in state match-
ing money for that program'
resulting in drastic cuts inithe
number of recipients eligible- for
state medical aid. -~ cof i

“There’s. not a way on earth
anybody in business could jus-
tify that kind of mis-estimate,”
Nelson said. “Yet, I- haven’t
heard of a single head rolling.”
If anyone at the Arkansas:
Louisiana Gas Co.- had missed
‘an estimate by.that much dur-
.ing Nelson’s:days at-the helm of
‘that " utility,” “comebody would
have been gone,” he said.. %

Asked by Dr. Don’ Brashears
Benton alderman from Ward 5,
if he favors a lottery as a way to
bring in additionallstate'
revenues, Nelson replied “no.”

“‘I'm persona]ly agamst the
lottery,” he said. “I -think! it

-would be counterproductive -for

the state to encourage people to
spend money that' can’t afford. to,
spend money.” W

Nelson, who earlier o,Jposcd
an cffort to bring casino gam-
bling to Hot Springs, said - Tues-!
day ‘he believes that a moralistic;
society should not encourage
gambling.

“I believe it’s wrong, ard I"n- )

against it,” he said. The. candi-;
date added that in other states'

besides those with fairly high:

average incomes, the lottery has:

not produced the amount® of
revenue its promotors promised. :

“I don’t think it does what u,s
said it will do,” he said.

L)




SR

e, b
P

2%

'METRO/STATE

Larimore death iime disp

@@l

Ohio coroner disagrees with Malak’s autopsy finding

By Jennifer Gordon
Gazette Jonesboro Bureau

JONESBORO — While defense w1tnesses 1aid into
state Medical Examiner Dr. Fahmy Malak’s autopsy
of June Larimore on Tuesday, prosecuting attorney
Scott Hunter was delving into the cost of bringing
expert witnesses to help defend her husband, Greg
Larimore, at his capital murder trial.

Dr. Frank Cleveland, coroner for the city of Cmcm-
nati, Ohio, said Malak made a “gross error in the
estimation of the time of death” in his autopsy report.
Malak said in his testimony last week that he believed
June Larimore died 10 to 12 hours before she was
found.

Cleveland said June Larimore may have died only
four to five hours before her body was found in the
couple’s Blytheville home around 11:30 a.m. Jan. 11.
He told the jury that June Larimore’s petite size,
along with the fact that she was nude and had lost
considerable amounts of blood after a violent struggle,
could have sped up the pace at which rigor mortis, or
the stiffening of the body, set in. g

The time of June Larimore’s death is crucial in
determining whether Greg Larimore was home when
she was stabbed 134 times in the couple’s bedroom.
Greg Larimore arrived at work around 6:45 in the

morning, almost five hours before his wife’s body was

discovered.
Malak testified earlier that people who suffer from
stab wounds will experience an increase in tempera-

_ ture before dying as the body tries to replace fluid. He

told the jury that a body drained of blood will cool
slower than normal. But Cleveland said he was
unaware of any pathologist or reference that sup-
ported Malak’s statement. In fact, he said, loss of
blood can bring on shock, ‘which is known to cause
cooling of the body.

Cleveland said the degree of rigor mortis that was
found in the body is typical of bodies that have gone
through a struggle and should not have been used as a

factor in determining the time of June Larimore’s
death.

Under cross-examination, Cleveland told Hunter
that he was being paid $125 an hour as a consultant by
the defense, including $625 as reimbursement for a
round-trip air ticket.

Steve Cox, a former criminologist with the Arkansas
State Crime Lab, said he was being paid $500 a day for
his work as a consultant and Dr. Robert Briner,
director of the Southeast Missouri Crime Lab in Cape
Girardeau, said he was paid $300 a day as a consultant
in the case. All three defense witnesses said that the
money was not an issue and did not influence then'
testimonies.

Cox said he would have investigated the crime scene
more cautiously than the Blytheville Police Depart-
ment investigators. He said there was the possibility
that latent fingerprints, if bloodied, could have re-
mained on the body and the sheets. Cox said that
before he removed the bedclothes he would have
examined the fitted bed sheet for hairs that might
have fallen from the killer.

Donald Smith, a criminologist with the state cri
lab who testified Monday, said he did not ha
chance to examine the fitted sheet for hairs because it
was being examined by serologists.

Briner, whose specialty is serology, or body fluids,
said that a cigarette found in the kitchen sink was
likely smoked by a “non-secretor,” someone who does
not have blood cells in their saliva. The cigarette was
of the same brand that June Larimore normally
smoked, but June and Greg Larimore were both found
to be secretors.

Hunter pointed out that the cigarette had been.

doused with water and asked if the water could

interfere with testing. Briner said it could, but if there -

was enough saliva on the cigerette then the blood-
grouping should have remained on the cigarette as
well. Hunter pointed out that the cigarette may not
have any relevance in the trial. '
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“BENTON (AP) — Republican

gubernatorial nominee Sheffield

Nelson said Friday that he would
fire state Medical ‘Examiner
Fahmy Malak if he is elected, and

he criticized Gov. Bill Clinton for

not dismissing Malak.

Nelson, who faces Clinton in the
November general election, spoke
at a meeting sponsored by the
Saline County Republican Party. -

»Malak has come under criticism

for some of his rulings, including .

his finding in the deaths of two

-Bryant teen-agers. He said Kevin
Ives, 17, and Don Henry, 16, died :

accidentally in a marijuana-in-

duced sleep when they were run

. over by a Union Pacific train while -

lymg side by side on some tracks -

near Alexander in August 1987.

~A Saline County grand jury ruled .

that the deaths were homicides

‘after a Georgia forensic pathologist

téstified that he found evidence

that the boys were beaten and
stabbed before the train hit them.

The death certificates were subse-
quently changed to reflect the
grand jury ruling, but Malak has !
not backed down from his original |

finding.
" “When one goes, the other goes,”

Nelson said of Clinton and Malzk. -

Based on a visit last week with
President Bush, Nelson said he
believes the president’s change of
mind about tax increases will not
have a significant impact on most
citizens. “My gut reaction is that

they will be ‘sin’ or excxse taxes,”
he said.

"Nelson relterated his conviction

that Clinton, who is seeking a fifth
term, has been governor too long.

“I believe Bill Clinton is vulnera-
ble,” Nelson said. “He’s been in

office too long and people in Ar- .

kansas are ready for a change.”

“An advocate of the death penalty
all of his adult life, Nelson noted he
would not back away from that
stand if he wins the governor's
seat. He said Clinton is lukewarm
about the death penalty and said
he didn’t think John Swindler or
Ronald Gene Simmons would have
been executed last month if the
“sentences had not come due in an
election year.”

Swindler’s execution on June 18
was the first in Arkansas in 24
yvears. Simmons was executed a
week later.
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-;-*-L-ByLYNDA HOLLENBECK

Courier Staff Writer
Republican gubernatorial:can-

- .didate .Sheffield Nelson was'in

-: Benton today to garner support

for his campaign and to express

his views on topics ranging from -

teacher salaries to the death
‘penalty and a lot of others in
between.

Speaking at a breakfast meet-
ing sponsored by the Saline
County Republican Party, the
Republican nominee reiterated
his- conviction that Gov. Bill
Clinton has’ held the state’s
chief executive post too long

“I believe Bill Clinton is vul-
nerable, Nelson said. “He’s
been in office too long and peo-
ple in Arkansas are ready for a

+_change.” '
.An advocate of the death pen-

alty all of his adult life, Nelson -
noted he would not back away
from that stance if he wins the
governor's seat. “I assure you
that I will set more executions
than Bill Clinten,” whom he
called “lukewarm” in regard to
the ultimate deterrent to crime.
Mentioning the recent execu-

.tions of John Swindler and Gene
Nelson speculated .

Simmons,
that neither would likely have
been executed if the “sentences
had not come due in an election
year.”

If he proves victorious in’
November, among the changes.

Nelson said he will implement
would include the firing of the

See NELSON, page 5

Neﬂsgn

Continued from page 1

state medical examiner, whose
controversial status has esca- -

lated since the 1987 deaths of
two Bryant teen-agers.

When asked if he had “ever k

heard of Dr.:

Nelson replied,
And in government and busi-’
ness sometimes your time (for

Fahmy Malak,”

leaving) comes, and his time has’,. .

come.. He'll be gone when I
become governor.”

Coupling Malak with Clinton,
who has refused to fire Malak
despite public and private
demands to terminate Malak
from his position, - Nelson sald
“When one goes, the other goes.”

. The gubernatorial hopeful
- promised to take steps.to move
- Arkansas teacher salaries out of

their current rating of 50th
- among the 50 states and the
District of Columbia. He pointed
out that the state ranked.47th
four years ago when Clinten was
re-elected governor. :
Nelson also contended ‘there

- are ways to bring about pay

raises for state employees whose
salaries have remained at status
quo for several years.

Comparing state government
to business, the candidate
referred to cutting out some
“fat” in state governmental
levels and allowing it to filter
down to the employees. “When
you streamline your employees,
you need to raise the salaries of
those remaining to premote good
relations.”

Explaining what he meant by
“fat,” Nelson said he was refer-
ring to excess employees, all of
whom are Clinton appointees.

- Nelson expressed optimism

-about his chances in November,

but said he could not succeed
without the help .of Saline Coun--

tians and other supporters -

throughout the state. He voiced
his gratitude for the promise of
support he has received by peo-
ple previously in the Tommy
Robinson camp.

Mentioning the importance of

“Yes, I have. -

candidates standing on their

.own merit, Nelson said, “Some-

.one.else commg in is not gomg..

to anoint you.”

That comment was in refer- K

ence to the Thursday visit-Vice
President Dan Quayle made to

. the state.

““This was a positive event for
my campaign, but we have to
make our -own way as politi-

. cians,” he added.
Based on a visit last week ‘

with President George ‘Bush,

Nelson said he believes the pres--

-

ident’s so-called “reneging” on a .

campaign promise of “Read my

lips: no new taxes” will not have’

a significant impact on most

citizens. “My gut reaction is that -

;. they will be ‘sin’ or excise taxes.”

According to Nelson, Clinton -
has raised more taxes in Arkan- -

sas than‘any prior governor. He!

contended there have been 86
individual tax increases during
Clinton’s tenure.

With the general election only
four months away, Nelson con-
tended the time has come to set

aside the “bitterness” of the
primary campaign, He believes

‘the Republican party has the

“best lineup of candidates” than
in previous years and plans to
continue traveling throughout
the state to encourage a umﬁed
front. .

“Bill Clinton is not the gover-
nor of the future, the one to
bring changes about,” Nelson
'said.. “If we come up short in
1990, we will be missing an
opportunity.

“We’re not running as a tick-. -

et; we're running individual-

. campaigns, but we do have a
. common interest,” he added.

Other Republican candidates
in attendance at the event were

- Asa Huchingson, who hopes to

.. be elected Arkansas attorney
° ¢ general;

Saline County Sheriff
Larry Davis, who is seeking re-

- election; Blake Robertson, candi-

" date for Saline County judge;
Mike Woodall, a candidate for

Jjustice of the peace; JP Doyle
Webb, who is seeking re-
election; and Dolores Webb, can-
didate for county assessor.
Today’s meeting was held at
Brown’s Country Restaurant.
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Brown’s Country Restaurant.
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. Make no mistake, Malak

Defense attorney R.S. McCullough tried to get in L
- his licks last week at state Medical Examiner
Fahmy Malak. McCullough, at the manslaughter
trial of Vincent Don Lewis, suggested that a fatal
head wound could have been caused by a fall rather
than a beating, but Malak was empbhatic. “But
you've been wrong before, haven't you?” McCul-
lough asked. “Give me an example,” Malak replied.
McCullough mentioned Malak’s widely publicized
finding that two Bryant boys died accidentally in a
marijuana-induced sleep on train tracks, a finding
rejected by a grand jury that heard a report that one -
boy was stabbed and the other beaten. Malak said
his finding “was disputed, but it is still correct.,”
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Suicide of doctor set
for state job reported

From Democrat News Sarvices
A doctor hired to fill a year-
long vacancy in the state medi-

cal examiner’s office commit--

ted suicide Thursday at his
home in St. Augustine, Fla.,
four days before he was to
leave his job as medical exam-
iner there, police said.

Robert McConaghie’s: body
was found about 3 p.m. on the
floor of the garage of his home,
said Tom Cushman, deputy
state attorney in charge of the
St. Augustine - office.
McConaghie, 58, was the medi-
cal examiner for Putnam, St.

Johns and Flagler counties in
Florida. : ‘

The garage door was closed "
and his car’s engine was run-
ning. The cause of death °
appeared to be carbon monox- -
ide poisoning, Cushman said.

McConaghie was .reportedly
upset over the loss of his Flor- -
ida job, the breakup of his -

marriage and financial diffi--
culties. :

He was expected to start
work in Arkansas about Feb.
15 as an associate medical ex- 5
aminer, said Jim Clark, in-

terim director of the state
Crime Laboratory. The posi-
tion pays $90,000 annually.

See BODY, Page 5B
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o Continued from Arkansas Page

Clark - said he and
McConaghie ‘‘openly dis-
cussed” problems he .had with
his Florida job and wife’s drug
abuse.

Steve Alexander, former
Florida assistant state attor-
ney, said McConaghic had told
him he was forced to resign.

“He said he resigned be-
cause that’s what the powers-
that-be wanted,” Alexander
State Attorney John Tanner
said McConaghie made the‘de-
cision to resign, adding, “We

just discussed some problems:

with his office.” o
“Hijs life was crumbling in
front of him. He had an incred-
ible amount of personal cri-
sis,” said St. Augustine attor-
ney Robert McLeogl, who
stayed with McConaghie for an
hour Wednesday to prevent
him from committing suicide.
“«“He’s a very orderly man,
and his life was in disaxjray.’f
“We knew -of the. situation
and were satisifed that Dr.
McConaghie’s professional
and personal involvement with
his wife’s problem were not of
his doing,” Clark said. “His
credentials checked out.”
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BY JOE FARMER

Democrat Pine Bluff Bureau

ARKANSAS CITY - The
credibility of testimony by Dr.
Fahmy Malak, state medical
examiner, was again ques-
tioned Tuesday in Desha
County Circuit Court in the
capital murder trial of Martin
Lee Walt III, 24, of Dumas.

Walt’s trial entered its sixth
day Tuesday in the Desha
County Courthouse here. De-
fense attorney Ken Johnson of
Dumas on Monday tried to
undermine testimony by Malak
that at least five minutes
elapscd between two shotgun
blasts that killed Kimberly
Irons Schwartz, 24, of
McGehee.

Walt is charged with shoot-
ing Schwartz once in the abdo-
men and once in the face at
very close range at his Dumas

esha ﬁ.o::? m.\

house on Eww wH. While the
prosecution contends Walt
shot Schwartz after she told
him she was pregnant, the de-
fense maintains he shot her in
self-defense. _

It was during testimony
from state's witness Erwin
Monroe, a firearms expert at
the state Crime Laboratory,
that Johnson again attacked
Malak’s testimony concerning
the shooting.

Malak said in his initial au-
topsy report that the shots
were fired from point-blank
range, but he testified Monday
that they were fired from “very
close range” after being told
by authorities that -a
homemade silencer made of

towels and a cardboard ecylin-

.der was used in the shooting.

Monroe said the 12-gauge
automatic shotgun used in the
slaying was tested with and
without a similiar homemade

silencer. Differences in results

of the two kinds of test firings
weren’t significant enough to
note, Monroe said.

Monroe testified the first
shot, in the abdomen, was
fired from two to five feet
away, while the second shot,
which Malak said was the fatal
shot in the head, came from
two to nine feet.

Johnson read Malak's origi-
nal report to Monroe on Tues-
day afternoon. “Would you say
that is different from what
you're saying?” he asked Mon-
roe.

“It depends on your defini-
tion of point-blank range,”

Walt’s mg@%@u\ challenges Mala

Monroe replied. “I can’t say
what Dr. Malak said or meant.”

Prosecuting Attorney John
Frank Gibon II of Monticello
said his case should end today
and the trial should carry 58
early :oﬁ week, p

emm_:So:w on e:mmamw
showed that Schwartz, under
the name of Irons, had made
an appointment for an abor-
tion at a Little Rock clinic the
day before the killing. Clinic
records showed that, under the
name Schwartz, she had an-
other abortion in 1985 and was
listed as single. -1 >

Circuit Judge mS:A Emo: om
Warren allowed Johnson to in-
troduce hearsay evidence that
Mississippi telephone num-

‘bers found in her purse at the
time of her death were Hromm 9, —=

a drug am&g o h
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‘I must have wondered at

léast. a million times during

the last year and a half where
your.mouth has been regard-

ing the controversy surround--

ing;, Dr. Malak. There is no

other, public official who is :
"more deserving of your
.dreaded barbed tongue.

1 thought your column of

" Nov. 2 with the usual bashing

of* Clinton (not that ‘I don't
think he is also a very deserv-
mg‘ i‘ellow) contained a very
enhghtemng statement made
in’ regald to Clinton’s proposed
ta¥és to fund the ‘drug war:
“But the deal that I made and
the ‘deal I stayed hitched to ..

| After all, he has done his

very best in demonstrating

histotal lack of honesty and ":

J@gnty

' e ) .
] found it very interesting
thafyou admitted publicly that
a. deal had -been struck be-
then you and Clinton. It was
very.plain, however, that the
tertis of the deal had been vio-
lated Clinton did not remain
hitched.

Ndw, in looking back at
sgme of your past favorites, I
amf{iabsolutely intrigued at
wha't:'exact criteria must be
met ‘to draw your ire. I can’t
help‘but feel that my favorite
candidate for this position,
Malak, has  been’ unfairly
pas’sed ‘over for this promotion.

-After all, he has done his

-very'best in demonstrating his

total'lack of honesty and integ-
rityyvand time after time has
gonéd above and.beyond the
cali*of duty to make sure that
evéryone who tried to blow the
whistle on him was duly recog-
nized by the appropnate supe-

_ I'IOI‘S

: Why, even Billion § Bill has
recogmzed his outstanding job
performance by recommend
ing a $34, OOO yearly increase in
hxs salary.

- :{Won't you please be so kind
ds to heap the recognition on
Malak that he so richly de-

serves? And if you do not see
_ fit to bestow the honor on him

based on his own professional
attributes, please know that
there are a great many of us

ﬁ“ _ﬁﬁy d@gm’d mms‘?

Deaer Starr:

out here that might be willing
to make a deal - and we
promise to remain hitched!

If we do not hear from you
soon, we will assume that you,
too, are a part of the great
Malak whitewash deals that
have been going on for so long.
In that case, I would like to
recommend Vic Harvxlle for
yourjobt = -

LINDA IVES
' . Benton

ARKANSA
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. Special Session

just isn’t anything. If we want
to run him off, you sure better -
pass this because we can't re-
place him with the salary we
are paying him now.”

Miller will be able to bring

BY JOAN I. DUFFY The House initially voted the pay raise bill back for an-
Democrat Capitol Bureau | 60-15 in favor of raising  other try before the special
The House refused on two 155 salary, but the bill - sessionends. _

separate votes Monday to raise | needed 75 votes to pass. I
the salary of controversial “I don’t think we can estab- _ In other action Monday, the
State Medical Examiner |y 3 salary based on the per- House accepted a rewritten
. Fahmy Malak. - “son who holds the office,” said version.of a bill designed to
“We ought to fire him, not ~Rep. John Miller of Mel- keep v\o:sw Qmwémmﬁom wunﬁw:&
give him a raise,” said Rep. bourne, chairman of the ° maa:gwcmm y ﬁ.amm m:_m:mgma
ubert Hankins of Pine Bluff. : budget committee. m:.ﬁ ,Jw.<onm lon 0 eir:
Malak currently receives He asked the House to Q.mmm rivers licenses.
! es ¢ as! econ
1,000. Joint Budget Commit. the initial vote. On a s Initially, House Bill 1039 by

= -ao's House Bill 1021 would try, the salary bill drew a few :
1 jabi . ters but still fell Rep. Doug Wood of North Lit-
¢l e*it to $100,000 this year  more supporters but sti tle Rock would have revoked

and $102,750 next year. Two as-  short, 72-12. : S = S
sistant medical examiner slots, . . the license of any driver be-
which currently are vacant, | = Miller acknowledged the tween 16 and 20 convicted of .
would carry salaries of $90,000 | salaries were high, but he con- possessing drugs or driving ™.
this year and $92,500 next year. | tended that without that level under the influence of alcohol

~ Malak came under fire last  of pay the state will be unable until the driver reached 21.
year_ after_a. Saline_Countv to fill two assistant medical ex-
| grand jury overturned his rul-  aminer positions. He also said
' ing of accidental death in the it would be impossible to find
case of two youths run over by ~ another medical examiner, if
a train. Malak said the teen- Malak quits or is fired, for
agers wefe in-a marijuana-in-  $81,000.

duced stupor and failed to “I realize, just like everyone
hear the train approach. of you, this was a big salary,

A Georgia pathologist told Miller said. “But to a lot of pro-
the grand jury he :mmm found  fessional people, that $100,000

wounds on the bodies that had
not ch&ﬁoa by the train. @
The gra jury ruled the

L PR P . R

- The measure was blasted as
being unfair and probably un-
constitutional, since it pun-
ished the 16-year-old more
harshly than a 20-year-old. The
rewritten version, approved
82-7, would establish a mini-
mum six-month suspension of
driver’s licenses for people
under the age of 21 who are
convicted of such offenses, but
the licenses could be rein-
stated early for good behavior,
such as successful completion
of a substance abuse treatment
program. L

Rep. Patrick Flanagin of:i
Forrest City won approval of:]
HB 1036, permitting the disclo::
sure of a juvenile’s identity:
once he has been ruled a del-.!
inquent by a court. Reps. Bill’s
Mills of Kensett and Jim Len-'}
dall of Little Rock voted:
against the measure. o

5

-

Rep. Jodie Mahony of E
Dorado won approval of HB
1042, rewriting school truancy:
laws so children could not-.
drop out of school by accumis:
lating unexcused absences. .}

. . T

N R

“They are . .Eo:@ m:S..;,M
{

enough to know if they ,.Ssnw‘ -

out of school, all they have to:

‘do is run up excessive ap=}’
_sences,” Mahony said,

.
“

AN
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Committee slices E

41% raise for Malak%i

BY MAX PARKER

, Democrat Capnol Bureau

- A pay raise may be in order
for state Medical - Examiner
Fahmy Malak, but it won’t be

the 41 percent increase pro-.

posed by Gov. Bill Clinton.

A legislative committee on
Wednesday slashed .the pro-
posed increase in half.

The governor introduced a
bill Tuesday that would have
increased Malak’s salary from
$83,272 to $115,000 for the cur-
rent budget year. The bill
would have raised the salary
to $117,875 for the 1990-91 fis-
cal year.

The subcommlttee of uni-
form personnel classification
and compensation of the Joint
Budget Committee voted
Wednesday to raise the salary
to $100,000 this fiscal year and
to. $102,500 for the 1990-91
‘budget year.

The raise would mark a 20
percent increase the first year.

ings, the pay raise was .re- - :

quested to make the state com-

petitive in hiring forensw'

pathologists.
Clinton’s proposal to in-

crease. pay for two vacant as- -
sistant medical examiner slots.
from $80,058 to $105,000 this -

year and $107,625 in 1990-91

-also was voted down by com-

mittee members.

The lawmakers, on recom--
mendations from legislative .
staff, endorsed a raise to-
$90,000 for this year and_

$92,500 for 1990-91.

Clinton said Wednesday his-
" salary figures were based on

recommendations by Bill Cau-
thron, the former director of
the state Crime Laboratory
who died ecarlier this year. =

Interim Director Jim Clark
could not be reached Wednes-
day to determine whether the
revised salary increases would
bring the state in line thh sur-
rounding states.

.The committee’s recommen-

Despite controversy sur- dations will be heard today by

" rounding some of Malak’s rul-

the Joint Budget Committee. -

N

O o
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4.>xmm A mﬁ»zo Rep. ,_033 _<__=m_‘ of Melbourne (above) refused after oo::o<ma_m_ medical examiner Fahmy Malak is gone. The c___

_<_o:am< to amend a bill to put a pay raise authorization into place only

By James Merriweather
Gazette Staff

A big pay raise for the state medical examiner
was Eo%ma Monday by House members, some
of whom said they wouldn't go along until Dr.
Fahmy Malak quits.

Rep. John Miller of Zm_vocgm handling the
bill for the Joint Budget Committee, refused to .
amend it to put the pay raise authorization into
place only after the controversial Malak is gone.
With 75 votes needed for passage, the House
then rejected the proposal, House Bill 1021, on
a 60-15 tally, and later fell three vates short of
passing it on a 72-12 vote. '

The bill may be brought up again.

Gov. Bill Clinton proposed raising Malak’s
salary from a level of $81,249 to $115,000 for the
current budget year and to $117,875 for the
budget year that begins July 1. The Joint
Personnel Committee last week cut the nma%mﬁm
to $100,000 and $102,500. =

Miller noted that the amended bill also would .
raise the salary authorizations for two associate
medical examiner positions from $78,113 to

$90,000 in the current budget year. The authori--

zation would go to $92,250 as of hc_w 1.

jel .

@

LY

_30_‘

“Whether you think Dr. Malak is the best or
the worst, it’s hard to find these kind of
specialists,” Miller said, noting that both asso-
ciate positions were csb:& because of the low
salaries.

“If we want to run him off, you sure enough
better pass this because we can’t replace him
with the salary we're paying.”

Rep. Hubert Hankins of Pine Bluff said the
wrong signal would be sent out by improving the
salary of Malak, saying some House members
questioned his competence. When he said that
Malak was “not the most liked person in the
state of >~rm=mmw_ somebody said, “You’re not,

" either.”

Malak, m_imww controversial, came c:amn in-
creased scrutiny last summer when he accused a
deputy Pulaski County coroner of murdering a
Little Rock man by ordering life-support sys-
tems disconnected. A police investigation

turned up :oﬁrm:w to support the allegation,

and, at the urging of Clinton, Malak later
m@&omﬁma

Clinton said the incident reflected that Malak
was overworked because of the work load of his
office. He has not had an assistant since June

‘

failed 8 pass in the 10cmm

oay fails

1988, | v
In other action, the House:

B Passed, 82-7, HB 1039 by Rep. Doug
Wood of Sherwood, which provides for the

" suspension of driver’s licenses of minors con-

victed of drunken driving or possessing drugs or
liquor while driving a a vehicle. The bill was
rejected last week, but later amended to allow

reinstatement of m:Ssm v:<:mmmw after a year

of good behavior.

E Passed, 90-1, HB 1007 by wmbm Ed Thick-
sten of >_Bm and u odie Mahony of El Dorado,
which is. intended to buffer school districts
against the sudden loss of money under provi-
sions of the school financing formula.

B Passed, 80-0, HB 1042 by Mahony, in-
tended to allow school districts to decide when
to count an absence against a student. Mahony
said students had learned how to abuse the fact
that only “unexcused” absences were being held
against them. v

B Unanimously endorsed HB 1065, i?or
would appropriate $3,245,000 this vcmmmﬁ year

.. and next to match mmamnm_ money expected to

become available for enforcing drug laws.
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By Scott Bowles |
Gazette Staff

William Garrett, found strangled
in his Ashdown home among a
collection of bizarre sexual items
and devil symbols, died by accident
and not murder, State Medical Ex-

aminer Dr. Fahmy Malak has’

ruled.

Malak initially” classified Gar-

rett’s Aug. 19 death as a homicide,
but in a letter to Prosecuting At-
torney Jim Bob Steel of Nashville,
Malak wrote he had reconsidered
his decision.
. Malak said in the Oct. 2 letter
that Garrett, 32, apparently
chained himself around the neck
and masturbated, unintentionally
choking himself to death.

Lack of oxygen to the brain in-
tensifies sexual stimulation, but
the dangerous act annually claims

lives throughout the country. Peo--

ple performing the act can lose

consciousness and suffocate.
Ashdown police officers discov-

ered Garrett’s partially clothed

body on the floor behind his bed/

the morning of Aug. 19. He had
nothing around his neck when he
was found. Steel said the case was

incorrectly classified a murder be-.

cause of "inadvertent tampering”
of the crime scene by a witness.
The turning point in the case
apparently came in late Septem-
ber, when a relative of Garrett’s

explained to authorities that she

removed a dog chain from Gar-
rett’s hand.

The relative, who was with two
friends when she discovered the

body, “was only trying to aid the.

victim,” when she removed the
collar, Steel said. .

“I don’t think she was intention-
ally trying to hide that fact,” he
said. “She was distraught. After

“thinking things over, she said she

had taken it. from his hand.” .

Steel said she was not suspected
of any wronzdoing whatsoever.

Testimony from another witness
corroborated the relatxve s ac-
count.

“Bill was on the floor with some-
thing green in his right hand,” one
of the relative’s friends told state

police investigators. “He was hold-

ing onto it real tight.” :

Police believe that moments be-
fore dying, Garrett slipped the col-
lar off his neck, Steel said.

“He was on the brink of con-
" sciousness when he took it off and
lapsed into unconsciousness once
it was off,” Steel said..*“Then he
died. That's the only way I know
how to explain it. We concur with
Dr. Malak’s findings.”

Items in the home sent police pn
the trail of several leads when they
thought they were investigating a
murder, but none of whlch bore
fruit, Steel said.

Police discovered a four- foot
painting of the devil above Gar-
rett’s fireplace. The eyes had been
shot out with a small caliber
weapon, allowing light to filter
through- from outside. They also
found five small red stuffed devils
standing in a row on the floor. . :

Two dozen pornographic video-

tapes, three of them homemade
with actors from Ashdown and
Texarkana, were found in the
home, too. Steel said that the few
participants who could be identi-
fied on tape provided no concrete
information in Garrett’s death. .

“None of the leads panned out,
Steel said. “And then Dr. Malak§
report closed the case.”
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| oy Pugh, Mrs Harper’s - é&
S D@ﬁ nse || jime,reporied her missng
: | oI found -guint st
| ilty, Harper ot
g&EHS : 2@@ g vcould face 10 years top40'
| " years to life in prison.
] : . % Compton may request.
au&@ S ‘that Harper’s trial be moved
to another location within
- the 13th Judicial District. '
El Dorado News-Times - ‘“ “I'm ‘not. discounting a |-
' EL DORADO - An order motnon for-"a change of
.issued by Circuit Judge '| “¥enue,” he said Frid '
John Graves of Camden will -*1 “We would obj tay
allow a suspected murder ‘szpond .to-a Jﬁc andxe-.
victim’s body to be exhumed ivenue,” Comptorcl s::arllg?vlolnn
forRaosbeecr%ndsz)I:rtl?);t)gﬂ attor day, addmg that the defense
ney for John Harper, filed a ;;neucsetsgove E?’Ch Soroye s e
motion Sept. 25 for the sec- » move fg an. én lggmg b R
‘ond autopsy of Harper’s " riod of time.” "xc uded pe- ‘
wife, Gayle Harper. The %

SE

body of Mrs. Harper, a 32-

year-old paraplegic, . ‘was-

found April 28 in the OQua-
chita River near Moro Bay
with a 35-pound steel pipe
tied to one ankle.

<A grand jury July 19 re-

turned a first-degree mur--

der indictment agamsf
Harper :

“ The order to exhume Mrs.
Harpers body was granted

_Friday after the Union
County prosecuting attor-
ney's office did not objectto

the motion.

. “We do not ob]ect ‘to the
motnon, but we do not con-
cur with-the motion,” Pat

‘| Jackson - Compton,” Union

County - chief deputy pro-
secuting attorney, said Mon-
day. “We don't feel (the sec-
ond autopsy) will have any
detnmental effect on our

. case Ciy

Compton sa1d in . his
motxon that the exact cause,
time and place of the death
(are) vital to the defense. He
said he wanted to double-
check the findings of Dr.
Fahmy Malak, state medical
examiner.” Compton has
asked that the second au-
topsy be performed the last
week in October by Dr.
George Millsaps McCormick
II, a forensic pathologist in
Bossxer City, La.

Malak ruled in May that
Mrs. Harper was murdered
by forcible drowning
around Jan. 7, the day she

disappeared from her Hous- |-

ton Street home.
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Malak can’t
¢Scape furor:

TV,

Of Saline case

The Assocnated Press

BOONEVILLE - The credi-

bility of the state medical ex-
aminer has been questioned in
a Logan County case on the
basig of a controversy over his

findirigs in the deaths of two

Saline County bays.

~Dr’ Fahmy Malak was the
state’s first witness Wednesday
indthe first-degree murder trial

ofiScott Porter; 24, of Boone-- °

‘ville«for the Feb. 4 death of
Porter’'s 18-month-old stepson
Keith-Richardson.

-In;the Saline County case,
two- boys were run over by a
train. Malak said the train
kx] ed them while they were in
amaruuana -induced sleep.

L But last year, a Saline
County grand jury came to a
different conclusion. The jury
sald' the boys were murdered.

“No'one was indicted.

uCoy Rush, attorney for Por-
tér;itried to use that disparity
induconclusions to show
Wednesday that if Malak was
\vx‘ong in the Saline County

. casé, he could be wrong in the

Porter case,.
“Malak, in a hearing before

- Cn‘cmtJudge Charles Eddy, at-

torneys and Porter — but away
from the jury - vigorously de-

f‘ended his conclusion that the -

Salme County boys dled acci-

g dentally

‘He said two natxonally
known medical examiners in-
de}Jéndently confirmed his
findings. He also said he was
tolduthe grand jury investiga-
tion was not objective and was
pblitically motivated, he said.
#¥No one touched those chil-
dren;” Malak said.-*I still be-

. lieve they were accidental

deaths.”

o FRIDAY, SEPTEMBER 29, 1989.

* When Malak, under gques-

ponmg by Rush said he had

no djrect knowledge of the
grand- jury's findings, Eddy
saidcehe had to limit Rush’s
guestioning about the Salme
' County incident.

. -AsLittle Rock newspaper ar-

'; : ._ztlc}eoRush was referring to in

‘codtrt-didn't constitute proof of
1he grand jury’s findings on

«vhxch Rush could base his Ime :

"of questioning, Eddy said.

Malak said that the person
who,led the grand jury was po-
litically motivated and that he
had no reason to change, his
coniclusions. He said the boys’

deaths still are listed in his re-
coxds as accidental.

gIri the Logan County Circuit

Court trial, Malak said the
death of the infant was the re-
sylt ¢ of v1gorous shaking.
f. .In my opinion, the manner

.death was homicidal,” he
saxd S 'The cause of death was a
head" injury compatible with
§hak1ng "
y{.Malak who conducted the
autopsy Feb. 6, said he found
that the back of the boy’s scalp

had: been torn f{ree from the’

skull, He concluded the boy
had.been grabbed by the hair
" and shaken :

¥SRush told the jury there was
no‘direct evidence that Porter
killed his stepson. “There is
nothing in his background that
would suggest he would com-

- mit such a heinous crxme ” he
saxd e .

'“‘I‘he boy was active, Rush
§axﬁ ‘and apt to get bumps and
Briises.
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Lawyer
BOONEVILLE (AP) — The
controversy over the state medi-
cal examiner’s ruling in a case
involving two Saline County

boys has re-emerged in a Logan
County case.

Dr. Fahmy Malak was the
state’s first witness in the first-
degree murder trial of Scott Por-
ter, 24, of Booneville. Porter was
being tried in the death of his
18- month old stepson, Keith
Rlchardson Feb. 4.

Inl the Salme County case,
Malak ruled as accidental the
deaths of two teens who were
run over by a train. Malak said
the two boys were in a

marijuana-induced sleep. -But,
last year, a Saline County grand:*

jury concluded the boys were:

murdered, though no indict-
ments were issued.

On Wednesday, Porter’s attor-
ney, Coy Rush, tried to use the
Saline County case to show that,’
if Malak was wrong in that case,
he could be wrong in Porters
case.

Malak defended his conclu-

_ sion in the Saline County case:

AT

in a hearing before Circuit;
Judge Charles Eddy. Attomeys
and Porter were included in the
hearing, but the jury was not.’
Malak said his conclusion was
supported by two nationally

asganﬂs Maﬁak% credabmty

known medical examiners. He

also said he was told the grand ’

jury investigation was not objec-
tive and was politically moti-
vated, he said.

“No one touched those child-
ren,” Malak said. “I still believe
they were accidental deaths.”

Under questioning by Rush,
Malak said he had no direct
knowledge of the grand jury’s
finding. Eddy then said he had
to limit Rush’s questioning
about the Saline County inci-
dent and said that a Little Rock
newspaper article about the
grand jury’s findings wasn't suf-
ficient proof on which Rush
could base his questioning.

Malak, saying he had no rea-
son to change his conclusions,

. still are listed in his records as:

——————— e w e .

said that the person who led thef
grand jury was politically moti-
vated. He said the boys’ deaths;

accidental.

In the Logan County Clrcmt'
Court trial, Malak said the
death of the infant was the'
result of vigorous shaking. :

“In my opinion, the manner of! '
death was homicidal,” he said.i
“The cause of death was a head|
injury compatibie with shaking. i

Malak, who conducted the
autopsy Feb. 6, said he f‘ou'ld
that the back of the boy’s scalp:
had been torn free from: thei
skull. He concluded the boy had:
been grabbed by the hair and

shaken. {
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- WANTED : ' INVESTIGATORS FOR STATE CRIME LABORATORY",

SHOULD ALSO BE ABLE TO Prive ScHool RUS.

APPLY': DR FAHMY MALAK , STATE MEDICAL
EXAMINER , LITTLE ROCK, ARKANGAS,
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‘Policeman at heart’ he@ds

pe
BY MAX PARKER -
Democrat Capitol Bureau

-Despite his professed love
for hands-on police work, Jim
Clark has given it up for the
third time so that he can heed
the call of Gov. Bill Clinton.

Last Monday, Clark began
an unpaid leave of absence
from the Arkansas State Police
to serve as interim director of
the-state Crime Laboratory.

“The governor's a silver-

tongued devil,” Clark.said dur-.

ing-a recent interview. “It's a
little bit of an ego thing to me

to know the governor of Arkan--

sas”respects my ability ... to
contribute. I guess I have a
reputation of being able to
come in and work with varied
groups of people and adminis-
ter'whatever group of people I
have to.”

“The third-floor director’s
office at the state Crime Labo-
. ratory has been occupied be-
fore:"by Clark, 43, when he
served as head of the agency
from-.1985-87, and for a short
time before that as assistant to
the'director.

‘His current stint stems from

the;-recent death of former
Sebastian County Sheriff Bill
Cauthron, who served as crime

lab.director since August 1988

and.who filled the vacancy cre-
ated by Clark’s departure.

-"“It. feels comfortable,” Clark
said. “I walked into it with my
eyes open this time. I think the
crime lab is hke any other

state” agency, we're gomg to’

have problems.”

. Clark disputes contentlons'

. that the crime lab has suffered
n’reparable credibility prob-
lems mostly due to controver-

steés “involving "state Medical

-Examiner Fahmy Malak.

’;”T"“'I don’t think our credibility

B‘ac\ heen damasad that mueh.”

Jim Clark

Clark said. “We've had bad
press, but we've had bad press
before.”

But Clark’s preference for
more hands-on police work is
obvious, as he is among those
who have applied forthe job of
North Little Rock police chief.
That position has been vacant
since the April 30 retirement
of former Police Chief Dale

call to run crime lab@mmry

Bruce "

“I'm still a polxceman at
heart,” Clark said, adding that
he applied for the position be-
fore his recent crime lab ap-
pointment. “I don’t know if it’s
the fast cars or turning on the
blue lights and getting that ad-
renalin pumping, but I like
being a police officer.” - :

Clark began working for the

‘state in 1968 as a budgeting

finance analyst for what now is
the Department of Finance
and Administration. He later
worked for the North - Little .
Rock Police Department and

‘his more than a decade in po-

lice work has included a stint
as a state tropper.

Clark said he has been
given no indication how long
he will serve in his present ca-
pacity or whether Clinton is
considering offering to him a
second stint as permanent
head of the crime lab.

“What I'd really like to get -
into is white collar crime in-
vestigative ‘work,” Clark said.
“But if I was asked by the gov-
ernor, I'd have to really think
about it and sit down.and talk
with my wife. She’s always
been very supportive of me.”
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Mele&e

By George Wells
Gazette Staff

Two former friends squared off
in federal court this week because
one had fired the other.

The pictures they painted of one
another were not pretty.

Dr. Lee F. Beamer, former assis-
tant state medical examiner, de-
picted his former boss, Dr. Fahmy
Malak, as an mtxmxdatmg autocrat
who had warned him not to play
poker with employees of other of-
fices in the State Crime Labora-
tory because “they are the enemies
of the medical examiner's section.”

Malak, the state medical exam-

xmeleﬁe
{ace off in

competent” who couldn’t or
wouldn’t learn from his xmstakes,
which Malak said were many.-

Both came to Arkansas from the
Cook County medical examiner’s
office in Chicago, where they met
in the 1970s and became friends.

About a year after Beamer came
to Arkansas as Malak’s assistant,
he was fired by Jim Clark, director
of the crime Iaboratory, at Malak'
suggestion.

Beamer sued Malak, saymg he
was fired because. he had associ-

ated with'people Malak didn’t like .

— namely employees- of other
crime lab offices. The dismissal

Dr Fahmy Malak Called Bea- - |
rmer an “incompetent.”

ment nghts Beamer said in the
suxt

- US. Dlstrlct Judge George How- '

“File Photo

iner, described Beamer as an “in-

Maﬁ&k

. Continued from Page 1B

.ard Jr. said he considered Bea-
mer's case weak, but will allow the
;case to go to the jury. He indicated,
thowever, that he might set aside -

;any large jury award. The trial will
resume at 8:30 a.m. today. Reamer

.. testified Tuesday that employees
..of the crime lab play poker every:
" Thursday and that he had joined

the game several times. Malak

“warned him about the gameés and,
- later, began nitpicking” his work,

Beamer said.
Philip E. Kaplan of L)ttle Rock
Beamer’s attorney, told the jury

‘that Malak’s criticisms of Beamer '
‘were a pretext to hide his true

motive: to prevent Beamer from
associating with other 1ab employ-

ees.

- The oroof of this, }\aplan con-

tended, was that Mdlak had com- .
mltted; wmore- seriGus errors in his -

practu‘-e than Beame§ allegedly

.hadr

Beamer insisted that many of the
criticisms made by Malak of his

_ autopsies and other work were un-
- important or not actually done by
;anyone in the.medical examiner’s

“Wwas a violation of his First Amend-

.

" office while he was there in 1984

and 1985.
He testified that when he first
came to Arkansas he and Malak

" were very friendly.

‘But it wasn’t long before Malak
began to “lie about me” and harass
him with repetitious criticism and
ridicule in front of &ther office .

employees, Beamer said. By Febru- -
_ary 1985, Beamer said, “For me, 1ﬁ

"became pure hell.” /7
He said he had seen Malak do

» ‘things far outside the boundaries

 of accepted practices in doing au-
topsies, such as having technicians'
open bodies and remove all the
Torgans without a doctor present.

Beamer also said Malak had cir-

" culated rumors that he had a.

“drinking problem.

. Donald Wayne Younts of Little
Rock, a former investigator.with
Malak’s office, testified that Malak
had ordered him to pick up Mal-
ak’s children from school on sev-

" ieral oceasions, to deliver pizza to

*+ Malak’s house and do other er-
rands in a state car while on duty. .

 SeeMALAK/2B
e

' Malak denied most of the testi-.
} mony, but admitted that he had
' asked Younts and others to pick up-

his children from school in a state

. car “two or three times” when they .
became 51ck and he couldnt 'go’.

himself. -

Malak- also sald he had sound

reasons for each of the criticisms
he hadmade of Beamer’s work,
such as ruling too often't the
cause or manner of death was “un-
determmed ” >
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' BY.DOUG THOMPSON

Democrat State Desk

HAMBURG - Louisiana au-
thorities have ordered labora-

tory tests to determine if there

~was "a gunshot wound on the

body of Shirley Kelley, Ashley
County officials said- Wednes-
day.

Mrs. Kelley, 42, who llyed
with her husband in Bastrop,
La., died Aug. 12. The victim’s
husband, Willard ‘“Buddy”

Kelley,” told police his wife
jumped out of his truck just .
after they left a cemetery in.’
Arkansas. A Crossett woman .

has been charged in the death.

Louisiana authorities be-.

.came involved because it is

possible the woman died in

- that state.

An autopsy performed by
Dr. Fahmy Malak, Arkansas’
controversial state medical ex-
aminer, found no evidence of
wounds other than those
caused by being hit by a car.

. Cause of death, he determined,

was crushing injuries to the
head and neck.

Prosecuting Attorney John
Frank Gibson of Monticello
confirmed Wednesday that tis-
sue samples were sent to a pa-
thology laboratory in Dallas
soon after a Louisiana medical
examiner conducted a second

- autopsy on Mrs. Kelley’s body.

Neither Gibson nor Ashley
County Sheriff James Robin-
son, chief investigator on the
case, knew when the Dallas

laboratory will have results. -

Neither would elaborate on
what led Louisiana authorities
to believe there was a gunshot
wound. )
“They’re being very closed-

mouthed about this thing,” .

Gibson said of Louisiana au-
thorities. “If they've found
something, I need to know and
I nced to know now.”

Without a gunshot wound or
some other additional evi-
dence. Gibson said.

he will

’r':

§ Sh@lt

have tolrecommend freemg
Glenda:Long of Crossett. Be-
cause of‘ evidence found
Long's icar during:a pohce
search ‘Long was arrested Aug.’
22 and charged with first- de-
gree murder in Mrs. Kelleys
death.

Robmson said Wlllard Kel-
ley:"had *a relationship thh
Long. '

Ax74I'm not eriticizing the deci-
~ston to arrest her. There is

plenty of evidence for proba-
ble cause,” Gibson said. “I just

* ‘don’t-feel that I have enough -

evidence to go to -trial on a

- murder charge.

“The only reason for keep-
ing someone in jail is to wait
for trial. I either have to take
this before the grand jury in

Ashley County, or recommend.’
her release. I'll probably take

it before the grand jury as soon
as it can be arranged.”

Long’s attorney, Sam, Pope
of Crossett, said he will make a
request that his client’s $75,000
bond be reduced. Long is in
the Ashley County Jail await-
ing formal charges.

Pope said she could be held

.in the jail for up to nine

months while Gibson decides
whether to formally charge
her.

Willard Kelley had no com-
ment Wednesday. _

A county grand jury was
convened June 20 in Ashley
County to investigate allega-
tions that Robinson beat a
prisoner. The jury, which re-
mained in session after indict-
ing the sheriff on a mis-
demeanor charge, has looked
at other matters in the county.
It will review the Kelley case
next week. . .

.Willard Kelley told polxce
he and his wife had a confron-

" tation with Long about 5 p.m.

Aug. 12 at the Kelleys’ home in
Bastrop.

See TESTS, Page 5B

BRSO

!

]

i I been seeing each’
| T |about five or six
| muaths,” ' Robinson said.

= ilJard Kelley and Glenda

i “After the three of them met,

" lar to the Saline County train

- Long left while the Kelleys got
into his truck. He said they
were going to take a long ride,

. taltk and sort their problems

. Ou »

., Willard Kelley told police

: he took his wife to a cemetery
south of Crossett, less than five
miles from the Lou151ana bor-
der. Long and Willard Kelley

.had used the site as a rendez-

‘vous, Robinson said.

“He said he showed his w:fe )

where Long had written ‘G+B’
and ‘Glenda loves Buddy’ and
other such sayings on a tree
with spray paint,” Robinson

. said. “Long had grown up ‘in

that area.’

Shortly after leaving - the
cemetery and while on their
way home, Willard Kelley told
police, hlS wife jumped out of
the truck, which was travelmg
at 40 miles an hour.

“He said he turned around
and went back. When he got
there, he said, he saw’that his

- _wifel had been lnt by a red 1986

, Ford plckup truck " Robmson -

said. -

. “The .“man"” supposedly
stopped and Kelley suppos-
_edly said he’d take care of her,

she was his wife, ‘'but’ Kelley
can't even tell us if the man -

. was whily or black,” Robinson

- said. “Nothing he S told us

' makes sense.

: “Then, instead of driving six
miles to the hospital in Cros-

sett, he drives 22 miles to thé.

hospltal in Bastrop," Robxnson
said.

Malak’s report says - Mrs.
Kelley was hit “multiple times
— at least twice” by a car, Gib-
son said. :

. There were no serious inju-

~+ ries below the waist, Gibson

~said. That indicates Mrs. Kel-

ley was not standing when she
was hit by the car, he said.
There were no- slqd marks at
the scene.

“It is not beyond the realm
~of possibility that it happened
" just as the husband said it did

— but I'don’t believe it,” Glb
. son said.

“I -never would have be-

lieved we’d get a case so simi-

~ deaths,” Gibson said. )
In that case, Malak ruled-as
accidental the Aug. 23, 1987,

' deaths of Larry Kevin Ives, 17,

‘ and Don George Henry, 16.
ol AN

by oSl AL g bt et e g e o ) o

1 L AP SRR g rnetifie i




) ARKANSAS DEMOCRAT o WEDNESDAY, SEPTEMBER 6, 1989 e 3B

Malak am@pgy Says victim

died after struck by V@M@E@a

BY DOUG THOMPSON

Democrat State Desk .

HAMBURG - Dr. Fahmy
Malak, Arkansas medical ex-
aminer, has concluded in an
autopsy report that Shirley
Kelley, 42, of Bastrop, La., died
Aug. 12 of injuries she
received when she was hit by a
vehicle.

‘We decided a second look
would help, that it was
possible a second .
examination could find
something Dr. Malak missed.
Two heads are better than
one.’ '

Kelley, an alleged murder
victim, died of crushing inju-
ries to her head and neek,
torso and extremities, said
Ashley County Sheriff James
Robinson, who read from
Malak’s report.

Robinson complained about
the length of time it took to get
Malak's report. The autopsy
was done Aug. 14, and the re-
sults were not received until
Saturday, he said. -

“I know they're overworked
and underfed, but who's not?”
Robinson said.

Results of a second, inde-
pendent autopsy are expected

soon, Robinson said Tuesday.

The second autopsy was per-
formed before the sheriff’s off-
ice received Malak’s autopsy
results. '

“We were not questioning
Dr. Malak’s professional abil-
ity when we asked for a second
opinion,” Robinson said.

Kelley’s injuries were so se-
vere and numerous, Robinson
said, “that we decided a sec-
ond look would help, that it
was possible a second exami-
nation could find something
Dr. Malak missed. Two heads
are better than one.

“Because there is some
question about whether the
murder occurred in Arkansas
or Louisiana, we could get a
second opinion for free, so why

- not?” he said.

The second autopsy was
performed by Dr. George
McCormick of Shreveport, La.,
a state pathologist assigned to
northern Louisiana. Robinson
said .he discussed the case
with Louisiana authorities and
they agreed to request a scc-
ond autopsy by McCormick.

Kelley was already dead,

police said, when her husband

brought her to Morehouse Gen-

eral Hospital in Bastrop.
"Louisiana authorities . arg.

assisting in the investigation '

- woman died in Louisiana even-

though her husband said she-
jumped- from a moving truc}(
on Arkansas 133. -

I know they’re overworked ..
and underfed, but who's -_.15’
not?’ f'l

Glenda Long (incorrectly
identified in ear11e1 reports as

- Linda Long) of Crossett, who_
police describe as a “friend” . -

of Kelley's husband, was ar’ :

rested Aug. 22 on first-degree -

murder charges. She is being .
held in the Ashley County Jail !

in Hamburg in licu of a $75, OOO .

bond.
Kelley’s husband, lelard
told emergency room workers :

and police that his wife -
jumped from his moving truck -
~on Arkansas 133 between Cros- -
sett and Bastrop, and was hit ::

by another car. :
Mrs. Kelley’s body was

taken to the state Crime Labo- L

ratory on Aug. 13 for an au;rj
topsy. Malak performed the au- i
topsy the next morning.
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arkansas comment

Another symptom

Seemingly every few weeks,
there’s a new charge that State
Medical Examiner Dr. Fahmy
Malak has botched an autopsy and
come up with the wrong cause of
death. The most ridiculous one
came when the medical examiner
misread notations on a death certi-
ficate and told the press that the
chief deputy coroner of Pulaski
County had, in effect, killed a man
who apparently committed suicide
by firing two bullets into his head.

The actual story was that the
man had been admitted to a hospi-

tal after shooting himself and was-

disconnected from life support
equipment when it was determined
by physicians that he was brain
dead. That’s very different, and Dr.
Malak, at the insistence of Gov.
Bill Clinton, sent a letter of apolo-
gy to the deputy coroner he had so
maligned.

What’s the story here? Is Malak
incompetent? If so, why didn't a
special committee set up to investi-
gate his office so decide? The
answer is simple, and it’s sympto-

matic of what's wrong with most
everything in Arkansas. We don’t
think we can afford to go first class’
so we have to settle for what we
can get. ,

The symptom of w}uch we speak
is that of cutting too many corners
in everything undertaken by state
government and, therefore, not
being able to get anything done as
well as it should be done.

_ If Dr. Malak had a couple of
assistants, he would surely make
fewer mistakes. But those assis-
tants come high. And Henderson
State University recently lost four
choice dean candidates because it
couldn’t pay comparably to other
states. And the University of Ark-
ansas for Medical Sciences keeps
two major teaching physicians by
compensating them from clinical
work, not in the state budget.

It is a symptom that won’t go
away. Sooner or later, we have to
face the cost of maintaining the
services all of us want and need.

Searcy Daily Citizen
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31 wAX PARKER
Decrhocrat Capitol Bureau
- State Medical
IFahmy Malak needs to be re-
placed before credibility can
he restored to that office, Rep.
Tommy Robinson, R-Ark,, said
Friday.

. “Something :mmmw to be
done,” Robinson said in an in-
terview.” “This is hurting the
credibility of our criminal jus-
tice system. It's time for a
n:w:mm " =

.>m~:m< County . m:mZ:.
"Robinson recently.

James

s=ught a second opinion in the
12 death of a Louisiana
‘'n. James Robinson said
sked for the other opin-
ion while waiting for Malak's
ruling.
Bill Cauthron, a:mﬁon of
- the state Crime Laboratory,
-said the autopsy results were
sent to local authorities Thurs-
day. He said Malak had given a
verbal finding to investigators.
' He'declined to state what the
cause. of death- was: Ashley
“County authorities Qmo::oa to
,ooaami .

‘

Examiner

!

e v...

Since Eﬁmx S mcﬁonm? h.:.mﬁ- ,
amm:wm murder charges were
filed in Ashley County mmm_:&
Linda Long of Crossett in the
death of Shirley Kelley of Bas-
trop, La.

“There’s no way of painting
this (Malak’s employment) over.
and putting a positive brush on
it,” said Tommy Robinson, a
potential gubernatorial candi--
date. “I think he (Malak) ought
to take a look at his career
after spending a decade in off-

v ice. I think he understands
~ he’s probably gotto leave.” -

The state Medical Examiner
Commission, which has the au-
thority to hire and remove the
state medical examiner, has
declined to. take any action
during the previous controver-
sies involving Malak.

The commission met last
month after Malak wrongly .
accused a Pulaski County dep-
uty coroner of murder. Malak
made the allegation after mi-
sinterpreting a mwaca on a
medical chart.

The commission said it
would make no recommenda-

EE
Y

1l aid Q@@m_gmmﬁp

J_o:m - o:zx. :;5 cmzma com-

munication was needed be-
tween the medical examiner’s
and coroner’s offices — on the

matter, ) .
In 1988, a Saline County

grand jury overruled Malak's
finding in the 1987 deaths of
two Bryant teens. Malak ruled
the deaths accidental but the
grand jury ruled it murder. No
one was indicted.

Gov. Bill Clinton has said
Malak, who has been without
an assistant for more than a
year, was o<m2518a m:a

stressed out.

He said more money Eo:E
help attract assistants, who'
would help ease the work load.-
Cauthron said he couldn’t hire
assistants without being able:
to offer salaries competitive;
with those ommmmma in o::S.,
states. -

“] don't accept the- notion’
you can’t hire,” said Attorney
General Steve Clark, who has
announced his 1990 Demo-
cratic nw:&amow for governor.,
He also was'asked for his com-,

mmm _<_>C£A Page dom

o Ooa_acma from Arkansas Page
.Em:i on Malak. “There are
“1ots of people looking for jobs:
:,zoc want to get it done, you
-get it done.”

“More money is not going to
ire-establish his credibility,”
i Robinson said. “It’s not just an
; isolated incident. It’s a pattern

“that has am<m_onmg over the
¥past decade. I‘certainly don't
~dislike Dr. Malak but it's got-
" 8: to :6 vo:: 8 U::m some-
o:m in”’

.\\.-

Clark said rm :.o:a_: :::,04

& mS:, “would boost nozvam:ow

all around.”

wog:mo: was a police chief,
state public safety director
and county sheriff before his
election to Congress. Although
considered a potential guber-
natorial candidate, Robinson
said he wouldn’t want his com-
ments on the issue perceived
as political. .

“I think the governor’s going .

to have to talk to the governing

board and say, ‘Do something

right now,! ” Robinson said.

“The governor has spent

considerable time reviewing

that issue in the last no:Em of

weeks, but because it is a per-

sonnel matter, it's not appro- .

priate to comment publicly,”
Mike Gauldin, Clinton’s press
%2,3»2 said Fridav.
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_ render his first opinion. -. - -
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Malak’s work

ARKANSAS DEMOC

e

agam in doubt;

ypolice seek second opinion::

BY DOUG THOMPSON

" Democrat State Desk . -

. CROSSETT - The quahtyof

* work by Dr. Fahmy Malak, the
. controversial state medxcal ex-

aminer,, is being questioned

continues. . )
‘Ashlev. .LCo. untv“_ Sherrff .

James Robinson said Thursday, .
~he began looking for a second*
_ opinion in the recent murder*

-again as-the mvestxgatxon into™"
a Louisiana woman's’ death -

case while waiting'for Malak to o

(X

“We had a lot of questions”

that were unanswered, and we:!

neceded a second. opinion, "‘, :
Robmson told thtle Rock sta-' '

‘Malak

@ Continued from Page One

tion KARK-TV, Channel 4.

A sheriff’s office spokesman

told the Arkansas Democrat on
Thursday that Robinson would
not be available for further
comment until today. -
" The case involves the Aug.
12 death of Shirley Kelley, 42,
of Bastrop, La., who was al-
ready dead when her husband
took her to Morehouse General
Hospital in Bastrop, police
said.:

Louisiana authorities are
assisting the investigation be-
cause it is possible the woman
was killed in either Louisiana
or Arkansas, the Arkansas
State Police and Morehouse
Parish sheriff's office con-
firmed Thursday.

Investigators were still un-

sure Thursday if Malak ever is-

sued an opinion after an Aug. ~

14 autopsy. Malak declined
comment Thursday. Bill Cau-
thron, state Crime Laboratory

director, said he didn’t know if. '

a written opinion was issued,
but he was certain an oral one
was.

The second autopsy was
performed- by Dr. George
McCormick of Shreveport, La.,
a state pathologist assigned to
northern Louisiana. Louisiana
authorities, who formally re-
quested the second autopsy,
declined comment on their
reasons. Robinson told KARK-
TV they did it at his request.

' Linda Long of Crossett, who -

TV thav did it at his reauest.

police describe as a friend of
Kelley’s husband, Phillip, was
arrested Aug. 22 on a first-de-
gree murder charge in Kelley’s
death. She was being held
Thursday in the Ashley County

-Jail in Hamburg in heu of

$75,000 bond.

Phillip Kelley told emer-
gency room workers and police
that his wife jumped out of his
mdving truck on Arkansas 133
between Crossett and Bastrop.

“He said his wife was then
run over by another vehicle

which was behind them,” said -
Jerry.

State Police Lt
Bradshaw, who assisted in the
investigation. *Frankly, we
didn’t believe his story.”

No charges
against Kelley's husband, al-
though Bradshaw did not rule
out the possibility of charges
being filed later.

“I can't comment in detail
on an ongoing investigation,

. but the evidence at the scene

didn’'t completely fit,”

. Bradshaw said. “We developed

enough informztion to get a
search warrant for Ms. Long’s

“car., We found enough evi-

dence there to charge her.”

The evidence that led to the
search warrant for the car was
not autopsy-related, Bradshaw
said.

“The main issue we still
want to know frcm an autopsy
is if she was dead prior to
being run over,” Bradshaw
said. “To my knowledge, we've
never received a report from

Malak or anyone ¢lse on
that ”

Kelley's body was taken
Aug. 13 to the state Crime Lab-
oratory, and Malak performed
an autopsy the next mornmg.
Bradshaw said.

When asked what Kkilled
Kelley, a spokesman for
Malak's office said Thursday
that Malak would not answer
those questions. The spokes-
man referred a reporter to the
investigating agencies, which
contend they never received
any results from Malak.

Asked why Malak would
refer questions back to investi-
gators if he'd never issued a
report, Bradshaw replied, “All
1 know is I've never been
shown anything. It is possible
our investigator, Jerry Dig-

AU IV vy ara e

T e , ie Tua never been

medical

are pending

~. FRIDAY, SEPTEMBER 1, 1989

mont, has received somethmg
verbally I haven't.” Digmont

- was at state police headquar-
ters in Little Rock on Thurs- ~

day and could not be reached
for comment. -

The questlons about Malak‘
ruling in the Kelley death are.
the most recent involving the
‘examiner’s reputa-
tion.

Malak wrongly accused Pu-

- laski County Deputy Coroner..

Mark Malcolm of murder after.
misinterpreting a symbol on a
medical chart. Gov. Bill Clin-
ton said the medical examiner
was “stressed out” from a very
heavy workload when he made
the accusation.

It was Malcolm’s boss, Pu-
laski County Coroner Steve
Nawojcyzk, who convened a
rare coroner’'s jury Sept 16,

1988. The panel deliberated
for four minutes before finding
unanimously that Malak was
wrong in. ruling a nursing
home patient’'s death was not’
related to a severe beating m- .
flicted by another patient. -

In September 1988, a Saline
County Grand Jury overturned
Malak’s finding of accidental
death in the case of Larry
Kevin Ives and Don George

Henry, two Bryant teen -agers..,
Malak had said in February
1988 he would “stake his job-.a
on that accidental death rul-

ing. After fives months of.in3 .

vestigation, the grand jury con-

cluded the boys, whose bodies™?
were found on railroad tracks,

were murdered. The grand®
jury- ‘investigation continuedu
for three more months thh nod
1ndxctments Ldad
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fiic... examiner in Tennessee and a
esman for another in Texas say they're
impressed with the workload of Dr.
ny Malak, Arkansas's chief medical ex-
er. ' : )
t both have only countywide responsi-
es and are better paid than Malak, who
Bill Clinton described last week as
rpaid and “stressed out” from hard
over long hours. oo
hat's a light week for me,"” Dr. Charles
in, chief medical examiner for David-
County, Tenn., said of reports that
k works from 70 to 80 hours a week.
et here about 8:15 or 8:30 every day,
nys a week, and I usually leave about
| jght. I usually work only half a
U , but that adds up to 6% days a

7 _ets $81,429 a year

ak is paid $81,429 a year. Harlan gets
DO from the consolidated government
hville and Davidson County, but he
an additional $30,000 a year for

keeping and tending to other duties

state. Each Tennessee county main-
ts own medical examiner.

authron, director of the state Crime
tory, said Malak performed 639 au-

.

S
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ak’s coun

topsies during the year that ended Aug. 1.

Dr. Roberto Bayardo performs about 700
autopsies- a year as chief county medical
examiner for Travis County, Texas, which
includes the capital city, Austin. -

“It normally only takes about 30 minutes

to do an autopsy,” Norm Carmack, Bayar-

do's administrative assistant, said Wednes-
day. "An autopsy, as far as the patholo-
gist's part is concerned, takes only 45
“minutes at the most unless you've got some
really unusual circumstances. We do them

from 9 o'clock until we finish and if we have-

ﬁ:_.mmoﬂmociim.nm =mcm=v~ocﬁo:rm~.mc<
noon."” : o . :

For his work, Bayardo, who, like Malak,
has no assistant, pulls down $118,000 a

year. Unlike Malak, he does not travel to the -
far corners of the state to testify in criminal .

trials. Harlan, the Tennessee pathologist,
testifies in a few trials, but gets $75 extra
for each court appearance.

Salary comparisons for medical examin-
ers in Arkansas, Tennessee and Texas are
skewed by wide differences in the way
forensic pathology is handled in the three
states.

Malak’s pay and workload became an
issue after he suggested that Mark Malcolm,
chief deputy Pulaski County coroner, might
have killed a Little Rock man by authorizing
disconnection of life support systems. He
was cleared by the state Medical Examiner’s
Commission of wrongdoing in the case, but,

terparts say they work hard,

At a glance

H Officials in medical examiner’s’offices in
Tennessee and Texas say they're not im-
pressed with Dr. Fahmy Malak's workload.

B But both are better paid than Malak, and
they have only countywide _‘mmvoamE::mmn

B2 Salary comparisons for medica!l examin-
ersin Arkansas, Tennessee and Texas are
skewed by wide differences in the way fo-
rensic pathology is handled in the three
states.

at the urging of Clinton, extended an apol-
ogy to Malcolm last weekend. -

‘He apologized’

“He was told by the governor to apologize
and he apologized,” Malcolm said of Malak's
letter, dated Aug. 8. ““As far as I'm con-
cerned, the matter is as resolved as it's
going to get.” -

John Wesley Hall Jr., Malcolm’s attorney,
said there had been no decision on possible
legal action against Malak.

Clinton said he would attempt to find
money to provide relief to Malak, saying
anybody who worked as hard for extended
periods was bound to make a few mistakes,

In Texas and Tennessee, medical examin-
ers can review all unexpected and violent
deaths in their Jjurisdictions, but county

: mw.

too

coroners certify most such deaths in Arkan-
sas. The workloads in the two border states

are swelled by required autopsies in all
homicides, suicides, accidents and any
deaths caused by unknown or suspicious
circumstances.

Malak heads what Carmack referred to as
a ‘‘state system,"” compared to “county sys-
tems” in Texas and Tennessee.
Other information picked up Wednesday

in calls to border states:

* The Dallas County, Texas, medical exam-
iner may earn up to $120,000 a year, but he
must double as administrator of the South-
west Institute.- of Forensic Science. . That
state-owned facility in Dallas “must per-
form autopsies for any and all who request
them for a fee,” Carmack said. P

* Oklahoma maintains a chief medical ex-
aminer’s office with three pathologists at
Oklahoma City, but two additional patholo-
gists operate out of an office at Tulsa. The
medical examiner pays five independent
pathologists $500 for each autopsy they
perform and pays a network of 900 field
investigators $50 for each death scene in-
vestigation they perform.

* A spokesman in Mississippi said Dr.
Lloyd White was newly appointed to the
medical examiner's office in Jackson. She
said she could offer no salary information,
but that his work was assisted by an clected
coroner, or “‘county medical examiner's in-
vestigator,” in each county. -
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WEbNESDAY, AUGUST 16, 1989

BY MAX PARKER -

Democrat Capitol Bureau

Mark Malcolm,- Pulask1
County chief deputy coroner,
said Tuesday he had received
.a letter of apology from state
Medical Examiner Fahmy
Malak for a recent murder ac-
cusation.

Malcolm said he received
the letter — ordered by Gov.
Bill Clinton - on Saturday.
The letter, which Malcolm dec-
lined ‘to make public, was
dated Aug. 8.

“He was told by the gover-
nor to apologize and he apolo-
gized,” Malcolm said Tuesday.
*As far as I'm concerned, the
matter is as resolved as xts
going to get.”

The controversy arose when
Malak requested a police in-
vestigation of - Malcolm be-

- cause of Malak’s misinterpre-

tation of a notation in a pa-
tient’s medical records. Malak
interpreted . the notation to
mean Malcolm approved the

disconnection of life-support,

systems without first asking

members of the patients’ fam-:

ily.

The issue was reviewed last
week by the state Medical Ex-
aminer Commission, the only
panel with authority to fire

Malak. The commission dec-
lined to take any action, citing
communication problems be-
tween the two offices as the
reason for the controversy.

On Thursday, Clinton said
Malak — whom he character-
ized as overworked and
stressed out - had made a
mistake, and he ordered that

' Malak apologize to Malcolm.

Malcolm said he doubted
Malak would have apologized
had Clinton not requested it.

The misinterpreted nota-
tion was in the medical re-
cords of Andrew Smith, 50,
who was being treated at Uni-
versity Hospital for a report-
edly self-inflicted gunshot
wound to the head. Smith was
pronounced brain dead June
14 and was removed from a
life-support system according
to records.

A nurse's notatlon on the re-
cords said the coroner’s office
had been notified and permis-
sion had ,been given to
“disconnect” the life support
measures.P speaking with fam-
ily and obtaining information
as to their wishes.”

Malak told police the sym-
bol P meant “without.” The
nurse told police that P meant

Malak writes &E‘}?@E@g
for murder accusation -

“after.”

When the accusation was
made, Malcolm hired Little -
Rock attorney John Wesley *
HallJr. ‘ e

‘We have a one-year statute
of limitation for slander and **
three years for libel since the

allegation was also contained f' {

in written reports. I don’t
know if we'll do anything.”

~ Malcolm said Tuesday it -
was up to Hall whether any

legal action would be taken.
“During the time the inves-

tigation was going on, it was’

hard for police and other law

enforcement agencies to work
with me,” Malcolm said. “But:

any further action is some-
thing John Hall will have to
decide.”

Hall said he hadn’t made a

decision in the case.

“We have a one year statute
of limitation for slander and
three years for libel since the .

allegation was also contained

in written reports. I don’ tl\now .

lfwe 11do anythmg "
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If Malak’s
oppressed,
why stay?

. Dr. Fahmy Malak is the Teflon

- medical examiner. The man can

survive anything, and has."

He declared that the reason two
Saline County tecn-agers were run
over and killed by a train was that
they had smoked so much mari-
juana that they were lying coma-
tose across the tracks. '

" They tell me this was not a credi-
ble finding — that you do not go
into a coma from smoking mari-

juana. Even if you did, the odds .

would be against your happening

. to go into it the very moment you

were standing on a railroad track.

Two weeks ago Malak misread a °

medical symbol and casually de-
clared that a deputy coroner for
Pulaski County had killed a man
who had shot himself twice in the
head. Most medical examiners
would investigate further before
making such a charge. It turned

out that the accused deputy corner

did nothing more than take a tele-
phone call from the hospital in-

forming him of the deactivation of

life support systems, after the man,
died from his own hand.

Yet Malak plods along, defended

by Gov. Bill Clinton, who calls him
stressed out, and state regulatory
officials, who remark about how

. hard he works and explain that

perhaps communication needs to
improve. ’

Malak has performed 639 autop-
sies since last August. Mistakes
are bound to happen. That is what
they say, anyway.

1 believe Malak survives mainly
because state officials are worried
sick about what the state criminal
Jjustice system would do for autop-
sies'if we got rid of him. And you
cannot get convictions in death
cases without some state authority
issuing professional opinions
about the causes of death.

Forensic pathologists do not
come cheap because they are spe-

* cially trained surgeons and not

everyone enjoys the line of work,
understandably. The $81,429 a
year that we pay Malak is one of
the top salaries in state govern-
ment, yet it simply does not meet
the market demand. ‘

I asked Bill Cauthron, head: of
thé state Crime Laboratory, to sup-
pose that we needed to hire a new
medical examiner and to speculate
on how successful we would be

- with that salary now authorized.

He replied, "‘Like the old saying
goes, we would be S-O-L,” which,
as we all know, stands for shon-
uff outa luck.” ’

" He gave a recent example: He

_had been trying to recruit a young !
forensic pathologist from Indiana

University. The young doctor was

offered $75,000 to be Malak’s as--
with a $4,000 raise in a“*

sistant,
yvear. The recruit recently called
Cauthron to tell him he had landed
a better job — as a county corner
in Orlando, Fla. The salary was

$90,000, which was supplemented :

by a $17,000-a-year teaching job,
which would be supplemented fur-
ther by permission to do outside
consultmg

Most states. allow their medlcal
examiners to do outside teaching
and consulting. In Arkansas we do
not. Wlth Malak, it is no wonder.

Tk ok ok

Shoot, Malak may be a bargain.
~ “I'll tell you one thing: I've never

seen a man work harder,” Cauth-’

ron said. ““I think the governor is
about right in his assessment that
he is just stressed out. Most of the
trouble he gets into is:when he is
working so fast he runs into him-
self coming back the other way.”
 For $81,429, we get a man who
performs nearly two autopsies a
day and gives testimony at trials
that supports the positions of local
law-enforcement off1cers who like

- him for that.

'* Meanwhile he averages only two-

or three high-profile outrages a
year '
- The obvious questlon we should

ask ourselves is why, if Malakisso

oppressed and unfairly criticized,
he does not take one of these high-
er-paying jobs elsewhere.
. The next question would be
whether our current medical ex-
aminer has the requnsxte Cl‘Cdlbll-
it

}(,)ur solution might to be to raise

the salary to a comipetitive level .

then give it to someone else.
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" Malak an untouchable?

Fahmy Malak is off the hook again. The commis-
sion responsible for hiring, firing and evaluating the

state medical examiner said Wednesday that it lacks -

the technical expertise to evaluate his performance.
But when the commission retained two out-of-

state pathologists last year to evaluate the operations

of the medical examiner's office, neither Malak nor

any of his rulings came under scrutiny. .
So if the commission’s dodge doesn’t stick in the

craw, how about Gov. Bill Clinton’s? That same day-

he said the commission lacks the authority to fire
Malak - that despite the fact that the 1969 law that
established the commission plainly gives it specific
authority to remove the medical examiner “for
cause.” But the next day, the governor said Malak
shouldn’t be fired without evidence from someone
with more expertise than Malak.

" Not only did the commission abdicate its author-
ity, the attorney general’s office says the commission

violated the state Freedom of Information Act by al- .

lowing the Crime Laboratory board chairman to sitin
on its executive session on Malak. :

Why is it that politicians and bureaucrats always
seem to do'the sidestep shuffle when questions are
raised concerning Malak’s performance? What is it
about Malak that makes them want to shield him from
objective scrutiny? He's so autonomous that he didn’t

- even bother to appear before the commission, though

his attorney Larry Carpenter waited outside, saying
he was there to protect Malak’s interests. :

The executive session was called to discuss a po- -

lice investigation for murder that Malak had initiated
against Deputy Pulaski County Coroner Mark Mal-
colm, who had authorized a hospital to disconnect

‘theé life-support system from a man who was brain-

dead from a bullet wound. :

Malak had interpreted a symbol used in a nurse’s
notation on the medical chart to mean that Malcolm had
given permission for the disconnection before the family
had .been consulted when the symbol actually meant
aft@ ey had expressed their desires.

Malak’s mistake was in not asking the nurse
about the entry before he involved the police, for as
the nurse later told police, the symbol did mean after
the family had been consulted. A

Everyone makes mistakes, of course, and Clinton
says Malak’s was a bad one — caused by being over-
worked and overstressed — that warrants an apology.

Perhaps that would mollify Malcolm, but how
about the disputes over some of Malak’s manner-of-
death rulings? They have drifted in and out of the
news columns for years without official scrutiny.
More notably his obviously faulty ruling in the train
deaths of the two Saline County teen-agers in 1987.

You'll recall that Malak staked his reputation last
year on his ruling that the youngsters had been acci-
dentally killed while lying on the tracks in a mari-
juana-induced comatose state. But after an extensive
investigation, a Saline County grand jury investiga-
tion concluded that the deaths were homicides.

. Because of Malak’s handling of that case, Linda
Ives, the mother of one of the youths, now heads a
Saline County group called VOMIT - Viectims of
Malak’s Iucredible Testimony. She says thousands of
names on petitions-calling for Malak’s removal will
soon be submitted to Clintcn and the commission.

Mrs. Ives’ husband, Larry, probably said it best
while unwittingly defining Malak’s seemingly un-
touchable status: “There seems to me to have been a
political conspiracy to protect Malak’s credibility.”

Apparently, no one has the ability to tell whether
Malak’s a good medical examiner or a bad one. But
look at the commission itself. It was dormant for
years, existing only in the lawbooks, until a Democrat
article revived it last year by pointing out the fact
that the state officials who were supposed to be serv-
ing on it didn’t even know it existed.

That alone should be reason enough for lawmak-
ers to clarify and strengthen the examiner law: Espe-
cially since its revived function seems to serve as lit-
tle more than a bureaucratic backstop for Malak. '

_. The public doesn’t need for its appointed medi-
cal examiner to be truely answerable to no one or for
the commission that oversees him to be powerless.
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\ ‘ o e GOV. BILL CLINTON ON
\ @e H.n T@VE Thursday attributed the recent
] 7 N - : @W ‘murder accusation of Dr.-
. e E I : Fahmy Malak, state medical
. . : examiner, against a Pulaski
‘County deputy coroner to a
heavy workload that led Malak
to become “stressed out.”
. “I .think he is obviously
stressed out and did something
he shouldn’t have done,” Clin-
ton said Thursday. “People, as
"you know, do things when they
are tired and stressed out that
-they shouldn’t .do. They say
:things when they're tired and
- stressed out they shouldn’t say.
But whether he should’ be
fired or not is not something
- " that I can say right now.” i
-~ The controversy involving
- Mark Malcolm, the Pulaski
County chief deputy coroner,
- arose when Malak requested a
* police investigation of Mal-
" colm after the medical exam-

ARKANSAS DEMOCRAT o SUNDAY, AUGUST 13, 1989

g i iner erroneously interpreted a
@5 -~ notation in a patient’s medical

. ‘records.. - - :
Malak incorrectly thought :
- Malcolm approved the discon-

necting of life support systems
to a patient without the fam-
ily's consent.
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“'has put in unbelievable hours for years and_

By James Merriweather ~ --"
GAZCTTC STAFF -

Gov. Bill Clinton said Thursday that Dr.
Fahmy Malak, the state medical examiner,
obviously,was stressed out from hard work
over long hours, but that he saw no reason
to fire him.

I think the big problem is that he's been
out there a long time working more or less
by himself, and he’s obviously stressed out
and he did something he shouldn’t have,”
Clinton said. “He did make a mistake, and 1

thmk he ought to apologxze to the guy for.

it.”

found no reason to take disciplinary action
against Malak’ “for suggestingi that Mark

Mailcolm, chief deputy Pulaski.County coro-,
nér, might have:killed a LittleRock man by’

-ordering life- support systems disconnected.
ulaski CountyACoroner Steve Nawojezyk
@wd a statement Thursday that expressed.
amazement that the commission apparcntly
overlooked theéi issues ‘of “‘most
importance.”

matter.

- “Ithink I'll do whatever they want me to
do,” he said of the governor's office. {'The
Medical. Examiner's Commission has made
its decision and, apparently, the. governor
can live with it, so we'll have to hve with
it,!" he said. “We 1l just try to do ourJob the
best we can

Calls to Malak s OfflCQ -were’” referred :
Thursday to Bill Cauthron, derCtOI‘ of the :
state Crlme Laboratory,. who said Malak
was not’ speakmg to reporters. “He's just a.

little bit gun-shy,” Cauthron said.

- After the commission’s decxsmn Clmton_.’:
told Cauthron that Malak should apologlze

for the murder accusation. Nawojczyk saxd,
however, that he had seen no communica-
tion from Malak as of late Thursday after-
noon. . .
4*Nobody can put in the hours he has and
not make mistakes,” the governor said. “H¢

;years.’ . .
={;Clinton said Malak “‘has got to have some

Knatigs

S

tore help.” The governor said he hoped he
ould make more money avallable to the

(See MALAK on Page 2B.)

Maaakﬂ

Continued from Page 1B.

N
_The state Medlcal E:\ammers Commxs- .
sion, meeting Wednesday in special session, -

However, he said;later in an -
interview ;hat he was inclined &o drop the:

Crxme Lab to increase salarxes and
attract medical examiner assis-
‘tants for Malak.

Nawojczyk cites actions
The governor said nobody “‘with

the requisite professional knowl-.
edge has suggested that he be let.
go,” but Nawojczyk said some of -
Malak's actions were inexcusable.

He cited these:”

% Although three police detec-

tives filed reports on the allega-

.tion, Malak ‘‘later denied making"
the accusation against Malcolm. A |

police report indicated that, after

an investigation began, Malak told -
officers he was not accusing any- .

body of wrongdoing.
*Malaks allegation. started a
“time-consuming and expensive

and unnecessary police investiga- -

tion over an unclear entry into
some medical records.” Nawojczyk
said the matter could have been
clarified by a phone call to Univer-
sity Hospital, where Smxth died
June 14.

* Malak apparently misinter-
preted a ‘“‘commonly used medical
shortcut symbol which would aiter
the outcome if read as he inter-
preted it."” The reference was to a

p’" with a dash above it, which

was mtended to mean ‘post or

after.”

- According to police reports, Ma-

lak mterpreted the symbol as
meaning *‘without.” His reading of

the: medical chart was that Mal- _

colm cuthorized the disconnecting
of life-support systems ‘‘without”
checking with' family members.
Clinton said Thursday that Malak
“should get better acquainted with
medical symbols.”

Malcolm said he never was con-
sulted about or authorized the dis-
connecting of life-support sys-
tems, but that he was just notified
that the life-support had been dis-
connected and Smith died.

Nawojczyk said the latest inci-
dent was reminiscent of a case in
which Malak ruled that Peter Rob-
inson, 75, who died in July 1988

“after he was beaten at a College
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Station nursing home, died oﬁnat-_

. ural causes — pneumonia and ¢ar-

diovascular disease. In an unprec-
action, a -skeptical
Nawojcyzk ‘convened 'a coréher's:

- jury, which ruled the death'@'ho-
. micide after four hours of -testi-
. mony and 10 minutes of delibera-
- tion..

: \w.-u“ ¢

Later Jimmy Webb 49 ‘of thtle

, Rock, a resident of the same nurs-
ing home, was charged withiman- .

slaughter and referred to the cus-
tody of the State Hospital. . ' % * &

*I wonder if the medical examin-
er’s office may have misreagi-Mzx.
Robinson's medical records, caus-

“ing the incorrect ruling,’tuNa-
" wojczyk said. )
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Lakb @@W@m@r ewe he @a@ke
exg@e riise o aupewse Malak«

By James Merriweather -
GAZETTE STAFF

The director of the state Crime
Laboratory said Thursday that he
doesn’'t have the expertise to su-
pervise Dr. Fahmy Malak, the state
medical examiner.

The medical examiner's office is

part of the crime lab, but the direc-

tor, Bill Cauthron, said Malak op-
erates independently. According
to an attorney general's opinion,
the state Medical Examiner’s

Board has the sole authority to’

hire and fire the medical examiner.

“*My relationship with Dr. Malak
is similar to that of a hospital
administrator,” Cauthron said in
an interview. “An administrator
doesn't gointhere and tell adoctor
what to do."” i

Dr. Joycelyn Elders, the commis-
sion chairman and the state Health
Department director, said Wednes-

day that the commission also lacks "

the expertise to judge Malak's
work in forensic pathology. Gov.
Bill Clinton said that that acknowl-
edgment might indicate that the
commission should be abolished.

“Maybe we've learned one thing,
and that's that we-ought to change
thé law, and I don't know if there
should be a Medical Examiner's
Commxssxon asa separate commxs-
sion,” he said.

Cauthron said a peer review
committee of fellow pathologists
might be the most effective means
of judging Malak's performance.

Cauthron noted that a proposal
was introduced during the regular
legislative session earlier this year
to create a hybrid board by merg-
ing the Medical Examiner’s Com-
mission with the state Crime Labo-
ratory Board. The proposal gréw
out of an 18-month investigation

FOI law violation

said unintentional

Dr. Joycelyn Elders, chair-
man of the Medical Examiner’s
Commission, did not intention-
ally violate the Freedom of In-
formation Act in inviting an
unauthorized visitor to a com- .
mission meeting, a spokesman
for Attorney General Steve
Clark said Thursday.

*She didn't realize she dxdn t
have the authority to do do
what she did, so it was not
mtentxonal " James Lee said.

Dr. Malcolm Moore Jr. of Lit-
tle Rock sat in Wednesday as
the commission considered a
complaint filed against Dr.
Fahmy Malak, the state medi-
cal examiner. Elders said after
the meeting that Moore was -
present because “I invited
him.”

Lee said Moore's presence vi-
olated the FOI law, but Elders’
invitation was extended with-
out a check with the attorney
general's office and was not
intentional.

" Moore did not return a re-
porter’s calls Thursday.

by a task force appointed by Attor-
ney General Steve Clark.

Rep. Bob Fairchild of Fayette-
ville introduced five bills intended
to delineate the duties of all indi-
viduals and agencies with crime
scene investigation responsibili-
ties, -including coroners and the
medical examiner. But the bills
went nowhere, and were referred

. for study until the 1991 regular
"session.

“What was felt there at the end
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was that we would have a knockf
down, drag-out fight over turf,”
Faxrchxld said Thursday. “It \was

of the organizations were‘not

. -aware of what we were trymg to
. do "and thought there mlghf..be
some hanky-panky going on.'

Fairchild said the state Con‘éﬁt’g_x'-
tion and subsequent statutés had-
created a confusing hodge-podge

.of laws on death scene inyestiga-

tion, and his legislative package}

(X

- was intended to clear that’ ux')‘ O

James Lee, a spokesman for the ' ;

"attorney general, said one of.the’

bills would have created a ‘‘super
board” by merging and expanding .
the two existing panels. Any-dis-
putes or questions regarding
causes of death would have been
submitted by prosecuting attor:
neys to the new board,” whieh
would have been empowered to
call in outside experts, if negded;.
to make determinations. -2 -%2!
Lee said it was his recollecxiqn
that the Arkansas Sheriffs Associ-.
ation raised the most objections to
the proposals. Fairchild said- he’
hoped for a consensus that would
allow the bills to be enacted in
1991. R

Malak and Pulaski County, Coro-
ner Steve Nawojzcyk, who are at
odds, both were members of .the
attorney general's task force./But
Dr. Malak didn’t really come .to
that many meetmgs " Falrchlld
said.

Cauthron said that the contrpr
versy surrounding Malak does not
hurt the credibility of the’_s;atc
Crime Laboratory. .
" *“Our credibility is challenged ev:.
ery day by defense attorneys,’ he
said. "*That's Just one of the safe-
guards A
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medical exammer‘i

as ‘stressed out’

+ BY MAX PARKER

Democrat Capito! Bureau
""State Medical Examiner
Fahmy Malak’'s recent murder
" accusation’ against a Pulaski
County deputy coroner was
due to overwork and excessive
stress, Gov. Bill Clinton said
.Thursday
“I think he is obviously
stressed out and did something
he shouldn’t have done,” Clin-
ton said after a speech Thurs-
day to the state’s new juvenile
court judges. “People, as you
know, do things when they are
tired and stressed out that
they shouldn't do. They say
ings when they're tired and
dtressed out they shouldn’t say.
But whether he should be
fired or not, is not something
that I can say right now.”
~ The controversy involving

Chief Deputy Coroner Mark.

Malcolm arose when Malak re-
quested a police investigation
of Malcolm after the medical
examiner erroneously inter-
preted a notation in a patient's
medical records.

Malak thought the notation
in the medical records of An-
drew Smith indicated the dep-
.uty coroner approved the
disconnection of life support
systems without ﬁrst asking

_ Smith’s family.
“If he will apologlze ac-
knowledge that he has made a
- mistake and that he’s going to
get up to speed on the symbols
issue, that on this incident
alone I wouldn't think that
would be sufficient to let him

go,” Clinton said. “It was a bad .

thing he did, a mistake he
made, and he ought to apolo-
- gize for it.” : \
Pulaski County Coroner
Steve Nawojczyk called Thurs-
day for Arkansans to “insist
- that something be done at the
-state level to restore credibil-
ity and confidence” to Malak’s
office.
The state Medical Examiner
Commission on Wednesday

whL

declined to take action agamst‘ﬁ

Malak. The group suggesteds
better communication bes!
tween the two offices.

The commission is the solé”
body with authority to fire thg

state medical examiner fon -
cause. Clinton said he would .

not recommend the commis-
sion fire Malak without evi®
dence from someone with
more expertise than he has. Zit4
“If the'governor’s office and:
the Medical Examiner Conis
mission can live with the decix
sion they made, then I guess
the rest of'us will have to live
with that, too,” Nawo;czyk sand:
Thursday. d
Clinton on Wednesday sug-
gested Malak apologize to Mal+
colm. il
“There will be a letter goiny
out to him (Malcolm),” Bifk
Cauthron, director of the state
Crime Laboratory, said Thur»
day. .
Clinton said Malak wafs')
overworked. “The guy is basi
cally working time-and-a-half

and more a week and is vefy'

stressed out,” he said. “There’
hadn't been enough medical
examiners there. We haven't

~had the moneytodo it.”

Cauthron agreed in part
with Clinton’s assessment but
added there had been tension
between the two offices since
Cauthron became the agency
director Aue. 1, 1988. . ol

“I don’t think we would
have had this problem with
any other coroner’s office .in
the 'state,” Cauthron -said,
“There has been kad feelings
between the medical examiner
section and the Pulzaski County -
coroner’s office siace I ar-
rived. I've tried everything to
smooth those troubled waters,
We all have a job to do and we
need to do it as harmomous as

~ we can.’

Cauthron
worked 70 to 80 hours a week

See MALAK, Page 48
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‘. Contmued from Pulaskl Page
% and has been without an as-

‘\ 'sistant for more than a year. A
'_ visiting pathologist from Cali-

“foria performed a two-week in-

- ternshlp at Malak’'s office last .

. month, glvmg Malak his first
-vacation in more than a year.
Clinton said the manpower

.3 - problem, caused in part by a

g

14

Jack of money, needs to be ad-
.dressed in the fall — when the

Lo .governor has - indicated an-

Er VRN

|

. .. tion.

" other special session would be
... called.
" The gov_ernors alternatives:. .-

include more funding, a limit’

~.on work hours or allowing the
.'« < medical examiner and his staff .

to receive outsxde compensa-

“We've got to do something

W i.to get more competitive with _

other ' states here” Clinton .
said. ~ ‘ :

Malak dldn t request
mvest1gat1on ‘of mom

The Associated Press

‘statement 'in a police  detec-
tive's report about an inter-
.view with Dr. Fahmy Malak,
-the state medical examiner:
-...“Dr. Malak requested that we
-i*investigate his mother.”
.~ Sgt. Eddie Alexander of the
.~.«Little Rock Police Depart-
ment, who did the interview
with Malak, said it was his re-
port but that Malak did not re-
“~'-mother.
'_ " “That’s a mistake,” Alexan-

'_' *'der said. “He must have said
%' investigate this
et ‘Somcthmg like that. He did not

further, or

-ask us to investigate his

mother.”

There ‘was an eye-catching

.quest an mvestlgatlon of his-

R
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By James Merriweather
GAZETTE STAFF

The state Medical Examiner's
Commission decided Wednesday
that there was no need to make
any personncel recommendations
against Dr. Fahmy Malak, the state
medical examiner. )

“Our major recommendation is

7] that there be better communica-
tions between the medical exam-
g4 iner, the {Pulaski County] coro-

Y Lab Board,” Dr. Joycelyn Elders,
the commission chairman, said af-
ter a 40-minute meeting that was
closed to reporters.

soparent FOI violation
ln@apparcnt violation of the
n“z!, state Freedom of Information Act,
4; Dr. Malcolm Moore Jr. of Little
K8 ock, chairman of the state Crime
" Laboratory Board, sat in on the
mecting. “He's the chairman of the
fagd Crime Lab Board and I invited

PR \.*'( ,‘Q}'e him,” Elders said, when pressed

by reporters.
d The FOl law allows public
boards and commissions to meet in
d private only to consider employ-
* ] ment, appointment, promotion, de-
“?f motion, disciplining or resignation
{4 of an employce. It states that only
the person holding the top admin-
trative position in a public

agency, the supervisor ot the em-
ployec involved or the employee
may be present.

Moore could not be reached by
telephone later Wednesday to ex-
plain his presence and respond to
the apparent violation.

Complaint by coroner

The commission convened to
consider a complaint against Ma-
lak filed by Steve Nawojczyk, the
Pulaski County coroner.

Matlak prompted a police investi-
gation in June by suggesting that
Nawojczyk's ‘chief deputy, Mark
Malcolm, might have killed An-
drew Smith, 59, by authorizing the
disconnection of a life-support
ventilator.

Malak withdrew his complaint
after Malcolm and officials at Uni-
versity Hospital, where Smith died
June 14, denied the accusation.
But Nawojczyk brought his com-
plaint to Gov. Bill Clinton, whose
office forwarded it to the commis-
sion last weck.

Malcolm - declined comment
Wednesday night. Nawojczyk did

not return telephone calls to the

Arkansas Gazette. -
Through a spokesman, Clinton

noted an attorney general’s opin-

ion that it was the commission's

“ responsibility to hire and fire the

medical examiner.

“The governor respects the com-
mission's finding," Mike Gauldin,
Clinton's press secretary, said.
“However, he has suggested that
Dr. Malak write a note of apology
for ‘the consequences of his re-
marks to Mark Malcolm.”

Gauldin said the suggestion had
been forwarded to Bill Cauthron,
director of the state Crime Labora-
tory, who said he suspected that it
would be honored.
~ “Dr. Malak has a tremendous
amount of respect for Governor
Clinton and I have the idca that ¢n
apology will be extended,” Cauth-
ron said. He said Malak was in
south Arkansas to testify in a
court case and was unavaxlable for
comment.

Fmdmg termed ‘whitewash’

Linda Ives of Benton, who has
been arguing for Malak's dis-
missal, described the commission's
finding as a whitewash. ’

“He's dodged the issue from day

-one,’" Ives said of Clinton. "*That's
the reason for this commission, to
divert the heat from him."”

‘Ives and her husband, Larry,
were among five Malak detractors
gathered in a waiting arca outside
the office of Elders, who is direc-
tor of the state Health Depart-
ment. They are the parents of

Kevin Ives, 17, one of two teen-ag-~

ers run over by a train in August
1987 as they lay on a railroad
track in Saline County.

Malak ruled that the deaths were
accidental, saying the boys were in
a deep, marijuana-induced sleep
when they were hit by the train.
Without naming a suspect, a Saline
County grand jury found later that
the boys were murdered. Their
deaths remain under investiga-
tion.

More than 2,000 names

The lveses and other members of
V.O.M.LT. — "Victims of Malak’s
Incredible Testimony™ — have

‘gathered more than 2,000 signa-’

tures on petitions callmg for Ma-
lak's dismissal.

They want the comniission to
investigate their complamts about

R quw&msﬂmmmw&ﬁm@ﬁ 25

Malak, but, accordmg to Llndn

" lves, have-been told to provide :

expensive court transcripts and
other information. - vt

A batch of information was
turned over to Elders Tuesday,
and Elders told the Iveses that a
hearing would be calied if a review
of the- documents indicated one
was warranted.

“What is it going to take?” Lmda
Ives asked after Elders announccd
the commission's decision. :

“Facts,” Elders replied. :

“Facts? The facts arc there if
somebody would look at them,.
Linda Ives said. :

Elders told reporters that cdm-.
mission members were not combe-
tent to judge Malak's work in fo-
rensic pathology. She: noted that
two independent pathologists last
year reviewed Malak’s work 4nd
reported he was a competent,
hard-working victim of “unen-
lightened"” news media. She shid
the commission still had full fa'ith
in Malak.

Evcrybody in lhe world mai(es
mistakes,” she said. “If you dan't
make mistakes, you're not dojhg
anything, in my opinion.' H

Indications were that Malak's al
legation about Malcolm was
largely attributable to his misrehd-
ing of a symbol — a ‘p' with dash
above it — used on Smith's medi-
cal chart. Elders, a pediatrician,
said a clinician generally wolld
read the symbol to mean *'post; or '
after.” A police report quoted Ma-
lak as saying the symbol stood (or
*without,” and that the chart indi-
cated that Malcolm had authorized p
disconncction of life suppprt }

“without” notifying family mem-
bers.

Elders said the misrcading of the
symbol did not figure in the c¢m-
nnsslon' s findings, noting that b

“there are lot of medical symbo‘ls
and that Malak should not be pe-
nalized for r.ulmg to rccogmze ¢ne
of them.
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watches as Buster Schmidt of Litlle Rock checks a briefcase of arti-
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BY MAX PARKER

Democrat Capitol Bureay .
The state commission with
the authority to fire state Med-
ical Examiner Fahmy Malak
isn't capable of rating how
well Malak does his job, the
commission chairman
Wednesday.

“As far as to his abilities, I'
do not feel this commission
feels we have the technical
skills to judge Dr. Malak,”said
Dr. Joycelyn Elders, chairman
of the state Medical Exam-
iner’s Commission. “For that
reason, we hired outside con-
sultants.” )

9

ecutive session - would help
improve communication be-
tween the offices.

The controversy involving
the Pulaski County coroner’s
office arose when Malak re-
quested a police investigation

in a patient’s medical nmnoam\
appeared to indicate the dep*
uty coroner approved e
disconnection of life suppoort
systems without asking the
family first. \

The notation was/in the
medical records 0m\>:9,9<
Smith, 50, who vas being
treated at University Hospital
- The commission met for a self-infliced gunshot
Wednesday to discuss a recent* wound to the head. Smith was
controversy involving Malak pronounced brain dead June
and Mark Malcolm, Pulaski 14 and was rexioved from a life
County chief deputy coroner. support m%mﬁ:.

Elders received material on A nurse’s notation said the
the case from the governor's coroner’s office had been notj-
office.

fied and permission had been

“We found no reason to given H\\:Emno::mﬁ the life
make any personnel recom- suppor/ measures P speaking
mendations,” Elders said after

with family and obtaining in-
the commission met in execu- formation as to their wishes.”
:<mmmmmmo:.:<<m mnmmomsmﬂo

The confusion apparently
recommend there be better ardse with the interpretation
communication between the

of ‘P,” which appeared with a
medical examiner's office, the

line over it in Smith’s records.
coroner’s office and the erime Malak told police the sym-
commission board.”

.\.\.Uo_ meant “without.” "The
She said Dr. Malcolm Moore, nurse told police he indicated
Jr., chairman of the mﬁmﬁ

on Smith's records that “p”
Crime Laboratory Board &

_ meant “after.”
who illegally .,._ama the ex- “We discussed the evi-
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S abl

said . of Malcolm because a notation

li

dence,” EIld

ties

ers said whe

n

asked what was done during .

e. commission’s executive °

N‘ommmoz.

“Everybody in the world
makes mistakes. There are no
.hard facts that Dr. Malak made

cases,

meeting.

a technical mistake on specific
she said.

Malak did not m:m.:m the

Malcolm's attorney, John W.
Hall Jr. of Little Rock, reacted
sharply to the commission’s

stand. “What
there for?”

purpose are they
Hall said Wednes-

day while in Dallas on his way
to California on a business
trip. He was unable to attend
Wednesday’s meeting. "

on’t think they

MIf they d
have the
what are they

fire a medical

A Saline County w

heads a gro
Malak fired al
frustrated by t

needed abilities

going to do the
next time they have to hire or

examiner?”

up that wants
so said she was
he commission’s

stand. “I want to know what it's

going to take
take action,”
the mother of
youth who was

for someone’to

asked Linda Ives,

a Saline County
killed in August

1987. The bodies of her son and
another youth were struck by a

train as they la
Alexander.

Yy on tracks near
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¢ Continued from Arkansas Page

Malak had ruled the death
{ Mrs. Iyes’ son, Kevin Ives,

accidental, saying he and the
other youth were in a “coma-
tose” state after using mari-
juana.

A Saline County grand jury,
convened to investigate the
decaths, released a scathing re-
port late last year about
Malak’s handling of the case.

Mrs. Ives has since formed
VOMIT - Victims of Malak's
Incredible Testimony. The
group has obtained thousands
of signatures on petitions ask-
ing that Malak be removed
from office.

She said the petitions will

eventually be presented to.

_both the commission and to
Gov. Bill Clinton.

“Governor Clinton has
dodged the issue from day
one,” Mrs. Ives said.

Clinton declined comment
until he received a copy of the
commission’s findings. He said
the commissjon did not have

the authority to fire Malak. id -

1969, had been dor-
n )several years until an,

‘kansas Democrat article last
_<ar showed a majority of its
members did not know of -its
existence. The commission is
the only body with the author-
ity to “remove for cause” the
medical examiner.

“We are deeply concerned
about the state medical exam-
iner and the manner in which
he performs his duties,” said
Ives, who attended the mecting
with her husband, Larry Ives.

“There seems to me to have
been a political conspiracy to
protect Malak’s credibiltity,”
said Larry Ives. :

Mrs. Ives asked Elders what
it would take for the commis-
sion to remove Malak.

“It’s going to take facts
Elders said.

“The facts are there if some-
one looks at them,” Mrs. Ives

'u‘--s

said. “I think it's a sad situa-’

tion when private citizens are
- forced to make a case.”
“We need to be sure the citi-

. zens make an appropriate case
using the facts,” Elders said.

Eﬁmmggmm Va@ﬁaﬁ;@g state E@E
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Unauthorized person at €xecutive session on Malak - i ;-7}5;
BY MAX PARKER . mission, said after announcing Malak did not attc.;ld Tt

Democrat Capilol Bureau

The Medical Examiner Com-
mission on Wednesday vio-
lated the state Freedom of In-
formation Act by allowing an
unauthorized person to attend
an exccutive session, an attor-
ney general’s office spokesman

- said.
Dr. Malcolm J. Moore chair- -

man of the state Crime Labora-
tory Board, attended the exec-
utive session.convened by the
commission to discuss recent
controversy " involving Dr.
Fahmy Malak, the state medi-
cal examiner.

Under the FOI, only an em-
ployee being reviewed, his im-
mediate supervisor and the
top administrator of the

agency of the employee can at-.

tend an executive session. -
“He attended because I in-

vited him,” Joycelyn Elders,

_director of the state Depart-
ment of Health and chairman
of the Mcedical Examiner Com-

no action would be taken
against Malak.

“It was not an intentional vi-
olation by Dr. Lilders,” said
James Lee, spokesman for the
attorney general’s office. “She
thought she was working in the
purview of the law. But she has
assuxed us it will not happen
again.” o

The sessicn was called by’
Elders over the recent flap be-
tween Malak and Mark Mal-
colm, Pulaski County chief’

. deputy coroner. Apparent con-
fusion over notations on a pa-
tient’'s medical records
prompted Malak to ask police
to investigate Malcolm for
murder.

After receiving permission
from the patient’s family, Mal-
colm asked that the patient be
unhooked from a life support
system. Malak interpreted the
notation to say the removal
had been done without the
family’s permission.

.....

represented by. Larry Car:, .,
penter, a North Little Rm;kl
lawyer. Carpenter, who <tel’; 1
mained outside the closed sés'“‘”
sion, said he was there to rc,‘p:*' vt
resent Malak’s interests. o
Bill Cauthro'n, director of' "
the state -Crime Laboratory,s™t
also was not present at thc,

" meeting. . -

1

Elders later said that §he 2.
believed Moore could atténd -5
the executive session because *“-i
the commission had appomt'e‘d, .
him as an ex-officio member, at b

an earlier meeting. ., Crg il

“The medical e}\amxher"""
commission, we thought, téchl"
nically had been abolish¢d;”
Elders said during a news qon-u ‘-
ference at the Capitol on thé<:
state’s infant mortality rate. a’
feel he (Moore) should xcally j
be doing thlS and not us.’ e v
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%mw%@ says she wants Malak to be fired -

LITTLE ROCK (AP) — The
mother of a 17-year-old Bryant

- boy run over by a train near

Alexander in 1987 says she

" wants the state Ema:“& examin-

_er fired.

Linda Ives, mother of Xevin
Ives, who was killed Aug. 23,

..1987, with Don Henry, 16, said

today that medical -examiner
Fahmy Malak’s testimony in an

" investigation was full of

H. %mnwmnmssmm. :
Malak ruled the ﬂmms -ager’s . _ta
" -asked Elders in a meeting with

%wnrm accidental, ~saying the
two were in a Bw:h:m:m-
_:mcnmm m_mmv

H<mm and Wcmﬁma mowu:mn
both of Byrant, presented the
state Medical Examiners Com-
mission with their findings in
an investigation into the deaths.

Dr. Joycelyn Elders, the com-
mission chairman and the head
of the state Health Department,
told those who presented the

findings, calling themselves Vic-

tims of Malak’s Incredible Testi-

mony, that the commission

would review the findings.
.“What. will it take?” Ives

Larry Carpenter, Malak’s attor-
ney, and several media rep-

resentatives. Ives referred to the
fact that grand jury investiga-
tions into the deaths have
ended.

“The facts,” Elders said.

A Saline County grand jury
finished an investigation into
the deaths last year. No indict-
ments were issued, but jury’s
investigation resulted in several
drug arrests in the county.

“I feel that the burden should
be on the state and not on pri-
vate citizens,” Ives said of _&m
group’s investigation.

She said that over 2,000 peo-
ple had signed a petition asking

that the 5<mm3mmSo= Uw
continued. .

Ms. Elders said that discre-
pancies in testimony may have
just resulted in a lack of commu-
nication between Malak and Dr.
Joe Burton, an Atlanta patholo-
gist who performed autopsies on
the boys’ exhumed bodies in
April 1988,

Burton found evidence that
one of the boys may have been
dead before the train hit him.
He testified that the boys had
injuries consistent with being
injured before the train hit
them.
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: _Chnton awaits -
panel’s report
on Malak feud

BY JOAN I. DUFFY
Democrat Capitol Bureau R

Gov. Bill Clinton refused
Thursday to comment on the
feud between State Medical

A
rzExaminer Fahmy Malak and : : : B
.~the Pulaski County coroner’s ' :
--oft‘ice

* Clinton said he asked for a
: report on the matter to the
"State Medical Commission, the
“panel that has the statutory" 4‘
.power to remove the medical
" ‘examiner for cause.

’n"--‘“I think I should refrain
from further comments until I

' get the report back,” Clinton
Sald

.On June 20, Malak asked the
thtle Rock pohce to investi-
~.gate Mark Malcolm, Pulaski
County chief deputy coroner,
“after finding a notation on
...medical reports that appeared
.to show Malcolm approved the
dlsconnectlon of a patient’s
‘life-support system.

_.,‘_.Malak accused Malcolm of
murder, Little Rock police
.-files said.
.- .. The notation was found in
: the medical records of Andrew
‘Smith, 50, who was being ' _
treated at University Hospital ™~ Y
-for a self-inflicted gunshot :
-‘wound to the head. He was
pronounced brain-dead June . B
. 14 and was removed from a »
-= life-support system.
Je_<>+Malak said a medical sym-
bol circled on Smith’s medical .
_reporis indicated the life sup- ¥
-port systems were removed -
- without the family's permis- i
~sion. -

Nurse Terry Brown told offi- _ , .
..cers he indicated the symbol 2

_meant “after”, mdlcatmg the
famxly had given permlssmn

Y
.
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AND HANNA BARTSCH

Democrat Staff Writers

3" Little Rock police files indj-

-cating the state medical exam-
“iner falsely accused a Pulaski

:+ .County chief deputy coroner of
-twwmurder will be reviewed by

i rthe state Medical Examiners

s -a;«Commission.

=i Betsey Wright, Gov. Bill

.

ki
s
"
’
¢
v
!

%t

Clinton’s chief of staff, recom-
~.mended the commission “con-
~lvene immediately” after she

¢ v received police files on the in-

.>¢tident from the Pulaski County
coroner, Mike Gauldin, spokes-

1> “»man for the governor, said. ;

g W. i, On June 20, Dr. .m,mrsw
: - Malak, the state medical exani-

iner, requested a police inves-
tigation. be -started mmmmzmm
Mark Malcolm after finding a
notation on medical reports
which appeared to indicatk
Malcolm approved the discon-
:mo:,os of a patient’s life sup-
port system. i
The commission will review
the case Wednesday. ;
Jocelyn Elders, chairman o
the commission, said she
received the material from
Wright and called the meeting
because she felt the incident
had been “blown out of propor-
tion.” .
! “People have been accused

‘o

~

and we need to know what we
are talking about,” Elders said.
“We need to review the results
because it concerns a medical
examiner.”

A police investigation found
Malcolm did not make the deci-
sion to have the system re-
moved.

Gauldin - said Steve
Nawojczyk, Pulaski County coro-
ner, sent Wright “a package of
material” on Monday, which she
forwarded to the commission.

“She recommended they
convene immediately to dis-
cuss the documents. Any fur-
ther action will come from the
commission,” he said.

Nawojczyk had tried to meet
with Wright on Monday to .Em
a formal "complaint__against

. Malak, but was told Wright was

!

too busy to see him.

“I sent her a copy of the po-
lice files on the incident after
she couldn't meet with me,”
Nawojczyk said.

The confusing notation was
in the medical records of An-
drew Smith, 50, who was being
treated at University Hospital
for a self-inflicted gunshot
wound to the head. Smith was
pronounced brain dead June

14 and was taken off a life sup-
port system, reports said. :

®

Police found Smith at his
home at 1724 W. 24th St on
June 13. He was critically
wounded and was lying next to
the body of a woman, reports
said. . -

The notation, written by
nurse Terry Brown, said, “3:56
‘pm. — Coroner’s office noti-
fied and permission obtained
to disconnect the life support
measures P speaking with fam-
ily and obtaining information
as to their wishes. (Deputy Cor-
oner Mark Malcolm) Patient
disconnected from ventilator.
Pressor agents DC'd at this
time.” - :

Confusion apparently con-
cerned the interpretation of
“P,” which appears with a line
over it in the records.

Malak told police the sym-
bol meant “without.” Brown
told officers he indicated on
the medical records “p” meant
“after,” reports said.

“We need to confirm one
way or another for ourselves
whether there was a misin-
terpretation of symbols,” Eld-
ers said. ~

“My opinion is that there
was perhaps a misinterpreta-

_tion of the medical “symbol

used and that is not unusual,”.
she said.

O
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. found Malcolm
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said. Police ruled

. i
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BY HANNA BARTSCH
Democrat Stalf Writer CoL
A confusing notation on the

.medical. reports of Andrew
D: led Dr. Fahmy Malak,
5.8 medical examiner, to
£ 'se a Pulaski County chief

Lty coroner of murder, po-
licerecords show. . .
" Malak sought a police inves.
tigation June 20 against Mark

.Malcolm after finding the nota-
tion, which indicates Malcolm
approved the disconnection of
Smith’s life Support system.

The police investigation :

did not make

the decision to have the system
removed. The coroner’s office
does not make such decisions,
Smith, 50, was being treated
at University Hospital for a
gunshot ‘wound to the head
whga, he was pPronounced
br{ ¥ead June 14 and his life
sugddrt system was discon-
, reports said.
- t..ce found Smith at hjg
home at 1724 W. 24th st on
June . 13. He was critically :
wounded and was lying next to
the body of a woman, reports
Sm.m:nam:ﬁ

A murder/suicide.

Notation on m

The notation made by nurse
Terry Brown said, “3:56 p.m. —
Coroner’s office notified -and
bermission obtained to discon-

"nect from life support mea-

sures P speaking with family
and obtaining information as
to their wishes, (Deputy Coro-
ner Mark Malcolm) Patient
disconnected from ventilator.
Pressor agents DC'd at this
time.” _

Reports indicated the con-
fusion apparently began with '
the interpretation of “P.” . |

Malak told police the sym- '
bol meant “without.” Brown

told officers he indicated on
the medical records “P"” meant
“after,” reports said: .

“The notation in the medi-
cal records, literally read, in-
dicates that Malcolm made the
decision to remove this man
from his life support system,” -
Chief Deputy Prosecuting At-
torney Lloyd King said Tues- .
day. e

“The literal reading was not
exactly correct,” King said.

“Malcolm didn’t do anything
wrong.” e .
Malcolm referred all ques-

tions to his m:ogmww.;.:.: Wes- |

edical

| comment on whether Malcolm

|
i
i
!

would take legal
Malak. . ‘

Malcolm told police during
the investigation he was con-
tacted by the hospital after

Smith was

death, v

A report written by Little
Rock Police Sgt. Eddie Alexan-
der after Malak brought the

notation to police attention on

declared brain
dead, but was only told o.w the yolved I don't

R o v .

:@ Hall Jr. Hall refused to g@mmw .

action against @ Continued from Arkansas Page

‘state Crime Laboratory execu-
tive director, who said, “I don't
know what all the ramifica-
tions are going to be, but he-
cause attorneys might be in-
think we should
be discussing this in the
media.” .

Alexander contacted E.&mw.
June 22 to tell him the in-

said, “Dr. Malak advised that vestigation had found that Mal-

these notes insinuated th
Deputy Coroner Mark Malcol
gave the m::::.i.w:o:
disconnect the patient from

m

i
{

at colm had not made the deci-

i

sion to turn off Smith's life

to.Support, police reports said.

Reports show Malak told Al-

s t ventilator and €xander that “a felony had
wﬂww_mmm mﬁﬁ%om_m %mﬁﬁﬁ true, been committed,” and that he

his medical examination' re-Was “not going to be a part of
port would indicate that theany cover-up.

patient did not die as a result

[
1

Malak told Alexander a

of the. gunshot and that Mark'court order or consent form

Malcolm killed him.”

.

"-.-signed by the family should

. lice he would have been filed in the medical
soﬁﬂﬂwoﬂﬁsmwmw,m death untilrecords, and demanded the in-

after an investigation was ooB.._<m.m%mm:o: continue,
- risaid, ..
On Tuesday, Malak referred Administrators

plete. :

reports

from the

i to Bill Cauthron hospital told Alexander that,
all n:mm:oswmm.%;x Page 5€ “once a patient meets al] crite-

\w._.‘ro

nsas Democrat
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,r1a to be declared dead, the

doctor has the authority to re-
move that patient from life

support systems without cop-
sent from anyone,” " reports
said. v

Records show family mem-
bers were told the system was
going to be a_.mno::mﬁma. but
weren't asked for thejr con-
sent.

A University Hospital
spokesman said Tuesday doe-
tors must discuss with family
members the decision to turn
off life support if the “patient
is of unsound mind.” Doctors
are not required to get family
consent, the spokesman said.

When Alexander informed
Malak on June 23 that the in-
vestigation was complete and
files would be turned over to

. the prosecuting attorney's off-

ice, Malak said “he was not
accusing anyone of anything
wrong,” and denjed that he
told officers Malcolm had
killed Smith, reports said.

The case file on the allega-
tion was turned over to the
prosecutor’s office as part of
the murder/suicide file, King
said. He said no legal action
will be taken against Malcolm.

Pulaski County Coroner
Steve Nawojczyk said Tuesday
that Malak’s accusation
against Malcolm was ‘“‘un-
founded” and that the “police
reports speak for themselves.”
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report at root of murder ¢
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alleges |
murder

Deputy coronér halts
life support to man

Democrat Stalf .

Dr. Fahmy Malak, the state
medical examiner, accused a
Pulaski County chief deputy
coroner of murder because he

-approved the disconnection of

life-support .machinery from
an already brain-dead man, a
local television station re-
ported Monday.

KARK, Channel 4 in Little
Rock, reported Malak was
seeking murder charges
against Mark Malcolm because

.Malcolm gave permission June

14 to University Hospital to
disconnect life support sys-
tems from Andrew Smith.
Smith, 50, of 1724 W. 24th St.,
was'found at his home about
6:30 a.m. June 13 with a .22-cal-
iber bullet wound to the head.

Malak

Next to him was the body of .

Vickie Yvonne Jenkins, 28, of
1820 Wolfe St. Police said she
had been stabbed to death in
an apparent murder-suicide.
According to KARK, Smith

was declared brain-dead the

next day and family members

asked that he be disconnected .:
from life support systems. Hos- |
pital officials asked Malcolm, ; .
who gave the approval to

disconnect Smith.

Malak refused comment on
the charges Monday night.

“Sir, we have nothing to say -

to the Arkansas Democrat or

. Gazelte about this matter,”

Malak said over the telephone
before hanging up on a re-
porter. :
Malcolm also declined to
comment on Malak’s accusa-
tions late Monday and referred
all questions to his attorney,
John Wesley Hall Jr. of Little
Rock. Hall was unavailable for
comment Monday night. .
Hall and- Pulaski County
Coroner Steve Nawojczyk went
to the office of Betsey Wright,
Gov. Bill Clinton'’s chiefl of
staff, Monday to formally com-
plain about Malak's allega-
tions, KARK reported. The two
men were told Wright was busy

_and that they would have to

schedule another appoint-
ment. . v

Nawojczyk also declined to
comment on the allegations
Monday night, but said he was
working to schedule an ap-
pointment with Wright.

“I want time to present our
side of the story to someone on
the governor's staff,” he said.
“After that, I. may be able to
talk.”

- KARK reported that Malak
asked Little Rock police to
open an investigation into the
death, but later returned to
the police station to deny that
he was making any allegations
against Malcolm.

i Little Rock police detective
Lt. Bobby Thomas said the de-
partment was not investigating
Smith's death as a murder or

Malcolm’s role in it.
. .
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the day.” .

Coroner inquest called
PARAGOULD — Dick Pace, the
Greene County coroner, has called

for an inquest into the December-
deaths of a Paragould couple.’ ™
Phillip Don Horne, 35, and his’

 wife, Marilyn, 53, were found dead
in their home the night of Dec. 26.

. Both ‘had been shot once in the

head, and a small-caliber handgun

- was found near their bodies. - !

" The police believe that the
deaths were a murder-suicide, but ;
have not determined who fired the

: shots. The couple was apparently -
- having marital problems.

Pace said he was calling ‘the in-.
quest because the report from the .’
state medical examiner's office did
not address the manner of death.
He said the call should not be taken
as criticism of Dr. Fahmy Malak, .
the medical examiner. i

Pace said the inquest would be-
gin at 9:30 a.m. on March 17 at the
Greene County Courthouse, and
that he expected the jury to come
to some conclusion by the end of

- - n -
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“Four doubt

" credibility
of Malak

Skipped for jury
in murder trial -
BY DOUG THOMPSON

Democrat Benton Bureau .

MALVERN - Four of 38
prospective jurors were dis-
missed this week during jury
selection in a capital murder
trial because they doubted the
state medical exammer s cred-
ibility.

Roger M. Hammond 43, of
Lawrence, Kan., was convicted
Friday of the reduced charge
of second-degree murder in
the death of Frances Elaine
Mouser, 45, of Louisville, Ky.

Mouser disappeared while
traveling through Arkansas in
April 1988." Her body was

found June 15, 1988, near a

logging road in rural Hot
Spring County.

The six-man, six-woman Hot
Spring County Circuit Court
jury began deliberations about
4:41 p.m. Friday. The verdict
was announced about 6:25 p.m.
Hammond was sentenced to
the maximum for second-de-

gree murder: 20 years impris- -

onment and a $15,000 fine.
"Hammond was facing life

without parole if convicted of

capital murder. The state had

waived the death penalty. Pro-
secuting Attorney Gary Arnold

and Deputy Prosecuting Attor-
ney Boh - Alsobrook,- both ‘of
Benton, "said afterward that

.they accepted the Jurys deci-

sion. i
Jury selectxon began Thurs-

day. The first three potential
jurors said they would not ber’
- lieve rthe ' testimony;. of Dr.

‘Fahmy- Malak, the; state medi-

. cal examiner, who wasd prose-

cution witness. S 15

“The first juror said she was'
.concerned ~about whati*

- Malak had said in the death’ of

those - two. boys, m Salme_

" See JURORS. Page 58
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Jurors
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County and what he had put
their families through,” ‘said
Ed Scrimshire of Malvern, a

court-appointed defense attor-

" ney for Hammond. .
Malak had ruled as acciden- .

tal the deaths, of Larry Kevin -

Ives, 17, and - Don George
Henry, 16. He ruled the boys

:were asleep on railroad tracks :

under the influence of mari-

juana when they were struck.

by a train near Alexander. A
Saline County grand jury has
since declared the cause of
death as homicide.

“Frankly, I think the issue.

concerned the first juror most
and the next two just followed
her lead,” Scrimshire said.
Later, a fourth protential juror
called Malak a ‘‘fake,”
Scrimshire said, and was also
excused.

On Friday morning, Ham-
mond said he would not take
the stand. Citing biblical
verses, Hammond said he
would “release the power of
God’s angels to defend me and
set me free.”

Hammond had no pnor
criminal record. Upon being
sentenced, he said he had no
objection to the verdict.

“Praise God, they did their
job,” he said. :

Mouser was moving to New

Mexico. After her disappear- -

ance, Hot Spring County au-
thorities found a pistol near
where her -car was found. The
.25-caliber semiautomatic was
registered to Hammond. .
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Malak says he was unable
| if dead infant molested

il )

By Angela Vanderslice Brown
GAZETTE CONWAY BUREAU

PERRYVILLE — Although a
65%-month-old girl died of suffoca-

tion and suffered an injury to her

rectum, the state medical exam-
iner said he could not determine
whether the child had been mo-
lested.

Dr. Fahmy Malak testified
Thursday in the trial of John How-
ard Travis, 25, who is charged
with capital murder and rape in
the Sept: 21 death of his adopted
daughter.

Deputy Prosecuting Attorney
Dale Adams alleged that Travis
engaged in deviant sexual conduct
with Amanda Kay Lynn Travis.

Adams said that on the day of
the death, Travis and the baby’s
mother, Christina Travis, arrived
home from work about 11:30 a.m.
Both worked at the same factory.

Mrs. Travis put the child on a

bed and spread a large quilt
around the infant to keep her from
falling off the bed, Adams said.
She then left the child and fell
asleep on a couch. . .

The prosecution said she was
later awakened .by her husband,
who came out of the bedroom with
the infant in his arms. :

They took the baby to Conway
County Hospital, where they ar-
rived at 6:45 p.m. The physician on
duty, Dr. Thomas Hickey, esti-
mated the infant’s time of death at
about 6 p.m. Blood was found in
the baby’s diaper and a nurse ob-
served a tear in the rectum, the
prosecution said.

Tissue found

Adams said a bloody piece of
toilet tissue later was found under
the bed. The blood type was that of
the infant. .

. Lou Marczuk of Little Rock, one
of Travis' attorneys, said Mrs. Tra-

AR,

vis put the child in the bed because
they had recently moved into the
mobile home and had not set up the
baby bed.

Marczuk said the couple: fell
asleep in the living room. The de-
fense contended Travis later
awoke, went to check on Amanda
and he found her lying in a box of
curtains beside the bed. After real-
izing the child had fallen into the
curtains and had suffocated, Tra-

vis and his wife rushed her to the"

hospital, Marczuk said.
Unable to determine

. Malak testified that the child
had severe diaper rash, a small

bruise to the right side of her head,

no broken bones or internal dam-
age, and a tear in the rectum one-
sixteenth of an inch long. He said
he could not determine that there
had been any sexual molestation
and that ‘‘the conclusion of
whether there was sexual molesta-

—Staff Photo c.< Tony Pitts
JOHN HOWARD TRAVIS

tion should be left up to an investi-
gation.” - :

He ruled the cause of death to be
suffocation.

The trial will resume at 9 a.m.
today in the Perry County Court-
house. Circuit Judge John' Lang-
ston is presiding. .
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alak unsure

whether baby
sexually abused

BY MARK CARNOPIS

Democrat State Desk

PERRYVILLE - The state
medical examiner said Thurs- !
day he could not determine |
whether Amanda Kay Lynn
Travis was sexually abused be-_:
fore being suffocated. :

Dr. Fahmy Malak also said °
it was doubtful that the 5Y%- -
month-old baby could have |
fallen from a bed and suffo-
cated in a box of curtains, as
claimed by the man charged :
with capital murder in her
death. .

- “If she landed there she
would have cried, would have
moved,” Malak said.

The testimony by the medi-
cal examiner came during the,
trial of John Howard Travis,
25, of Harris Brake (Perry
County).

Travis is charged with rap-
ing and murdering Amanda,
daughter of his wife, Christina.
If convicted of capital murder,
Travis would receive life in
prison without parole because
the state waived the death
penalty at a Jan. 27 hearing. °

Travis is named as the fa-
ther on the baby’'s birth certifi-
cate but is not her biological
father, Deputy Prosecuting At-
torney Dale Adams has said.

Travis said he found the in-
fant’s body Sept. 21, 1988, in
the back bedroom of the mo-
bile home the couple was rent-
ing on Harris Brake Lake.

Malak said the baby's va-
gina was dilated and there was
a small tear in her anus, but no
semen was present. He said a
determination of whether she
was\molested was “left for fur-
ther investigation” by authorl-
ties.

- “I can’t say it was or wasn't
sexual abuse,” Malak said.

After finding the baby, the.
couple brought her to the
emergency room at Conway
County Hospital in Morrilton.

* Dr. Thomas Hickey, a hospi-
tal physician, said he and an-
other nurse tried without suc-
cess to revive the child. He
said the child had been dead
for less than 30 minutes before

arriving at the hospital be-

cause the body still was warm.
" Hickey and three attending
nurses testified they found
blood on top of stools in the

_baby’'s diaper. While chkey

said he found no external inju-
ries tothe child, Malak said he
found a small bruise on the
child’s forehead and some su-
perficial scratches on the back
of her neck.

Hickey said he discovered -

the tear in the infant’s rectum
and that someone caused the
injury by using an object. ,

Three law enforcement offi-
cers testified Travis told them

‘he and his wife-got off the
night shift at Morrilton Plas- -

tics and had picked up
Amanda from her parents. He
said he played with the baby
until about noon, when he fell
asleep on the living room
floor.

Travis told authorities he
woke up about 5 p.m. and
could not find the baby. He
said he found Amanda lying
with her head back in a box of
curtains- placed next to the

baby bed. He said there was a ‘

cux_‘tain_over the baby's face.

SO
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In nis opening arguments,
Adams said Travis “smothered
her while engaging in deviate
sexual behavior.” He also
discounted Travis’ .claim that
the baby had smothered in a
box of curtains. -

‘Amanda is 26 .inches long
and 18 inches around, and
the box is 21 inches long and
18 inches wide, There was
not a single mark or bruise
on that baby (to show) that

she fell off the bed into the
box.’

“Amanda is 26 inches long
and 18'inches around, and the
box is 21 inches long and 18
inches wide,” he said. “There
was not a smgle mark or bruise

on that baby (to show) that she

fell off the bed into the box.”

Adams added that Mrs.

" Travis will testify the box was

not near the bed when the
baby died.

The prosecutor also said
that while Travis “made a big
show about how much he loved
Amanda,” around friends,
when he was alone with the

~ child he would say “how sexy
- she was and pinched her on
the bottom.”
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.By Lamar James
GAZETTE STAFF

' The state Crime Laboratory
Board decided Wednesday to ask
Gov. Bill Clinton for help in filling
the position of assistant state med-
ical examiner. :

_.The board made the decision af-
ter Bill Cauthron, executive direc-
tor of the Crime Laboratory, ex-
plained the problems he had had in
hiring an assistant for Dr. Fahmy
Malak, the state medical examiner.

 Clinton aid asked in f

The position has been open since
last summer., ' )
~ Cauthron said few doctors spe-
cialized in forensics and there had
been little interest in the position’s
salary. The position pays a maxi-
mum of $78,000 a year, which is
almost as much as Malak is paid.
Cauthron said he had been told by
several doctors that the assistant
medical = examiner’s position
should pay $100,000 to $125,000
to be competitive, ’

Cauthron said Malak had been

working an average of 70 hours a
week and had performed more
than 300 autopsies since Aug. 1.
He said the national average per
medical examiner was about 200.

“Malak isn’t going to last forever-
working by himself,” John Mor-
gan, a board member from El Do-
rado, said.

“This is just looking hopeless at
this salary,” Kathy Goss, another
board member, said.

Board to write governor

The board decided to write the
governor. ) .

Goss suggested that ile letter
also should contain a history of the
high turnover rate in the assis-
tant’s job, a description of the
work load and a salary comparison
with other similar positions in the
country. )

Goss said after the meeting that
there was a shortage of forensic

. pathologists and ““for sure they're

not going to come to Arkansas for
what we pay. We need a third
position too, but it's not autho-
rized.” She also said Malak was
paid “‘well below” what he could
make in other states,

The board also met in a closed
session and discussed the recent
controversy in which Mike Vowell,
a lab photographer, complained
that Malak ordered him to manipu-
late a photograph of the wound of

a murder victim until jt matched
the alleged murder weapon,

@

inding Malak he

“I will be taking some action
within the next few days,” said
Cauthron, who has been investi-
gating the incident.

“The board is pleased with the
depth of the investigation ... ang
has the utmost confidence in his
ability to resolve the situation,”
Dr. J. Malcolm Moore, chairman of
the board, told reporters after the .

hearing.
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*  Gov. Bill Clinton. will be

‘ked to take steps to increase
.1e salary for an, assistant
medical examiner and make it
competitive with salaries in
other states, the state Crime
Laboratory Board voted
Wednesday. .
" The decision that Dr. Mal:
colm Moore Jr., board chair-
man, immediately write Clin-
ton came after a report from
Crime Laboratory Director
Bill Cauthron on the status of
the empty position. Dr. Fahmy
"Malak, chief medical exam-
iner, has been working without
an assistant since July 1988. .

w Cauthron also said. that,

& Jithin the next few days, he-

vould take some action in the
\fu::oénmw surrounding
.falak and Mike Vowell, the

agency's chief photographer. =

His statement came affer the
board met in executive session
for slightly more than an hour.

“The board is pleased with"

the depth of the investigation
and has the utmost confidence
in Mr. Cauthron's ability,”
Moore said. .
Vowell told the Arkansas
ONSQQQ.:;: Malak ordered

&
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him to work with a photograph
until it appeared a wound on a-
victim's body fit the alleged

- murder weapon.

. Vowell placed a disclaimer

‘_on the photo to show it was not

a 1-to-1 ratio, but the dis-
claimer was removed before
Vowell received the photo -
back from the medical exam-
iner’s office. An internal inves-
tigation revealed the question-
able photo was not introduced
in court as evidence.

Cauthron has alleged a
‘“personality problem” exists
between the men. He has con-
ducted. an investigation, as-

sisted by Ken ?:nrmm:_ chief
toxicologist, and Howard
“Bear” Chandler, head of the

" documents section. .

“We did not get ‘a recom-
mendation from the executive
committee,” Cauthron said at
the end of the board's quar-
terly meeting. . )

Board members’ concern
about the vacant assistant
.medical examiner position
was reinforced when Cauthron
revealed the maximum salary
for the slot was $78,000 and the
starting salary was about
$65,000. The national average
is near $100,000. A

o

Cauthron said the salary of-.
fered in Arkansas hampered
the agency’s ability to fill the.
position.

“Dr. Malak isn’t going to last -
forever the way we're working
him,” said El Dorado Police
Chief John Morgan, a board
member, before making the
motion to request Clinton’s as-
sistance. -

“We need to make the Legis-
lature address it. It’s. ironic
that the state’s willing to
spend $20,000 for an independ-
ent review, yet they’re not will-
ing to implement their find-
ings.”

Cauthron told board mem-
M%,wm. “We're heading for disas.
_In other business, the board :
(discussed pending legislatign”.
as a result of the Attorney Gen- *
eral's Task Force on Death':
Scene Investigations, - y-

The. proposed legislation -
addresses, in part, who can re- .
quest ap autopsy and also re. <.
vises the medical examiners™
duties. If adopted, Hrm‘SmEnmw,m.
examiner would only, ama_.ul_.,.,.
mine the cause of“death- g
Joint effort would am‘oa.m:?ml..
manner of death — :o::n\EmJ

See BOARD, Page mmv.\

#..?l\m
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Board seeking pay raise fot assistant
medical examiner

Board "~
® Continued from Arkansas vwmm

suicide, accident, natural or
undetermined.

+ “The manner of death is the
crux of most of our controver-
sies,” Cauthron said. “I sug-
gested that the "manner be
Bmmm in consultation with the
prosecuting attorney and the
chief executive law enforce-
ment officer. Dr. Malak as a
matter of practice consults
&m:.: the prosecutor and sher-
iff.? :

The board also was briefed
on the agency’s budget for the
upcoming biennium - July 1,
1989, to June 30, 1991.

Cauthron said the budget
would result in a 20 percent, or
a mere §$500,000 increase -
over the last biennium. He
said he was concerned about
::.w lack of money to replace
aging equipment and that a
$313,000 grant - $235,000 in
federal funds and $78,000 in
state matching funds - could
be used only for drug-related

programs.

“We will probably just have
to continue to exist with what
we have and keep patching it
and patching it,” Cauthron

said.
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* Legislator set t

BY DOUG THOMPSON .

Democrat Benton Bureau .

BENTON - Saline County
legislators said Friday there is
not much they can do to fire
the state medical examiner. -
"~ But they can question
whether the examiner, Dr.
Fahmy Malak, should get a
$14,000 a year raise, state Rep.
Lacy Landerssaid. - ,

“I think that raise is in a
joint ‘budget bill,” Landers
said. “That is an astronomical

amount. We’ll have to look at-

it.” .
State Sen. Charlie Cole
Chaffin said, “I believe that
office is being looked at,” but

mm.<m no details. - -
The lawmakers attended a
Friday community = breakfast

hosted by the Benton and

Bryant chambers of commerce.

Landers said only the state
Medical Examiner's Commis-
sion has the legal authority to
hire and fire medical examin-
ers. The commission recently
ruled it had “insufficient rea-

son at this time” to dismiss.

Malak. *

The question of removing

‘Malak from his post was posed
by Dan Harmon, a former spe:

~ cial deputy prpsecutor. Har-
mon and Richerd Garrett, a

1

former deputy waommocazm at-

torney, led a grand jury inves-
tigation that was critical of
Malak’s findings in the Aug. 23,
1987, deaths of Don George
Henry and Larry Kevin Ives,
whose bodies were found on a
railroad track. Malak ruled
their deaths accidental; the
subsequent grand jury probe
concluded they were mur-
dered.

“The state medical exam-
iner has displayed incom-
petence and dishonesty, but

the state is not only retaining -

him but is proposing giving
him a $14,000 raise,” said Har-
mon; who was also at the
breakfast. Attending the meet-

" The documents were later 5
leaked to the Arkansas Demo. ;. $,

n
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0 question Malak raise
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ing with him were Larry and *
Linda Ives, parents of one of T
the dead teens.

The grand jury wanted to re-
_mmmm transcripts of Malak’s -
testimony, but were not al- o

lowed to do so under state law. o -

[y

o

crat and revealed what appear ,..w )
to be inconsistencies in.:-

Malak’s testimony. C e

se

" Buzz May, president of the e
Bryant chamber, has contrib-
uted $5,000 to the $15,000 N
reward offered for information.-
leading to a murder convictior, .
in the case. o

i




Vowell says.
Malak forced.
@nampulatmn

BY MAX PARKER
Democrat State Desk
© 1989, Arkansas Democrat -

Dr. Fahmy Malak, state .
medical examiner, ordered
chief forensic ‘photographer.
Mike Vowell to work with a
photo of murder victim Donald
Sakall until a wound on the,
body fit the alleged murder
weapon, Vowell said Tuesday.--

The photo was ordered in
preparation for the Sept.,23,|
1987, first-degree murder trxal
of Connor Spickes of Perry-
ville. He was charged with the
Aug. 31, 1986, beating death of
Sakall.

“I was told by Dr. Malak to '

keep enlarging or decreasing
the photo untll it fit the al-
leged - weapon,” Vowell said’
‘Tuesday. “I was told to make it
“fit. I told him I didn’t have the
weapon, so I just estimated.”-

Vowell said he.-put a'dxs-
claimer on the 8-by-10 color
photo to_indicate that_it was,

ot a fair representatron of the | |
wound.

“I put’ markmgs on the
_photo that said it was not a 1-
to-1 ratio,” Vowell said. “Dr.
Malak told me to remove the
markings. He said he couldn’t

use it for trial with the dis--

claimer. I told him no.”
Malak did not return a re-
porter's telephone inquiries.
Vowell, who has been with
the state Crime Laboratory
since 1982, said that on Sept.

18, 1987 — one-week before the |

Spickes trial began - the..
photo was returned to him -
from the medical ‘examiner's
office so he could place it on a
‘ gray mounting board for tr1a1
purposes.

" “When I got the photograph
back to mount it for court, over
one-fourth of the photo was
gone,” Vowell said. Someone
had cut off the disclaimer.
Everything but the body was
cut off. It was not a fair and ac-
curate depiction.”

5 /

Found guilty .

‘Spickes- admitted beating
Sakall and pleaded: not guilty

-by reason of insanity. A Pu--

laski County Circuit Court jury
found him guilty of second-de-
- gree murder and Spickes was
sentenced to a 10-year prison
term.

The case was not -appealed
so no transcript of the trial was
prepared. Court records were
unavailable "to determine if
, the tampered photo was intro-
duced into evidence.

" This marked the second .

time that Vowell said he was
ordered - to produce photo-
graphs for criminal trials with-
out following the proper pro-
cedure. . e

For the first'time since the

issue arose, Vowell com- .

mented on a transparency he
prepared that Malak used dur-

ing the first-degree murder -

trial of ~William Horne,
accused in the Nov. 10, 1982,

‘beating of David Michel, 21, of -

Little Rock. Michel dxed Nov )
18, 1982. -

Horne, 36, of Little Rock, 1s

now serving a 20-year sentence
at the Arkansas Department of .

-Correction Varner Unit for Mi- "~
‘chel’s death. He.is.scheduled
-to appear before the. parole
board, for the third time, at the °

end of February, said prison

spokesman David White. )

Vowell said that neither the
autopsy photographs taken of
Michel nor the transparency of
the alleged murder weapon
should have been used in
court.

:Yet, during Horne's trial.
Malak used a photographic
transparency to link a rifle

.butt to a bruise on the victim’s'

collarbone.

- Records at the Little Rock’
Police Department revealed
the rifle was confiscated from
Horne on Nov. 11, 1982. The
transparency was made. by
Vowell six days before the.
trial, although Malak testified

it had been in his possession ;
for several months. - ‘

O  ARKANSAS DEMOCRAT ®

Disagreement .

. *Malak ordered me to do it
and we didn’t agree eye-to-eye
about it,” said Vowell, who for
10 years was an agent with the
Drug Enforcement Adminis-
tration. “He was kind of upset.
“It bothers me quite a bit
that it was used as evidence
and an innocent man may be in

_prison. That's why I've told nu- -

merous people about it, attor-
neys ‘and prosecuting attor-

neys. You can’t just take any -

photograph of an object and
try to match it to a wound.

“There was no way to com-
pare that rifle butt to that
photo of the wound. Even
stretching the imagination,
there was no way to do .it.
Malak said the photograph
wouldn't be used in court.”

Pulaski County Prosecuting
Attorney Chris Piazza said the
transparency played a minor
‘role in obtaining the convic-
‘tion against Horne.

“The transparency made no -
‘difference in the criminal trial .
when you look at all the other °
evidence,” anzza said Tues-.

. day.

“When you look at the pat-

.tern injury on the body and the

“fact that Michel's body was

struck by forces coming in
three different directions, it's

obvious he died as a result of
the blows. Whether it was from
the rifle or another object isn’t

. important.”

No contest

Horne was convicted of
first-degree murder  Nov. 22,

1983. The- state Court of .

Appeals in October 1984 re-
versed the conviction because
Horne'’s ‘attorneys were not

" permitted to challenge the
.credibility of an eye witness

L
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based on pyschiatric records.
Horne pleaded no contest to
~ ,second-degree murder in Jan-
- uary 1985 and was sentenced
to 20 years in prison. .
The faulty transparency was
" revealed during a civil lawsuit
filed about a year and a half

later by the Michel family -

against Horne and his father,

Joe Horne, of England. During -

that lawsuit Malak was unable
to match the weapon to the
wound  on the life-sized "au-

. topsy photo of Michel.
“The.photo that was later
. blown up was just made of the
" body in general from the right
side of the body,” Vowell said.
. “The wound was on the left

side at collarbone level and .

i none of our photograhs were
, meant to even -show the
wound.”

Negative reversed

John Lisle of Little Rock,

. who represented Joe Horne
. during the lawsuit, said it was
1 evident the negative had been
" reversed to fit the wound. _
+ - Vowell “explained events.
. that should have been fol-
ylowed in the above cases.

w Procedures used for match-
-ing a weapon with a wound re-

.quire that the photo of an in-

jury be taken “with the camera
lens and measuring device.—
usually a 6-inch ruler - ex-

actly parallel to the wound”

Vowell said.

Another photo is taken of

- the alleged weapon and the

transparency, made from- a

. negative of the weapon, is

layed over the photo of the
wound to see if it matches.

Improper procedure
“Dr. Malak wanted me to do

_ that with a butt of a Marlin .30-

30,” Vowell said. “I told him at

" that point that the body wasn’t -

photographed properly: for
those purposes. The wound
was on the left collarbone and

* the ruler was on the midpoint

of the chest. In this case, the
wound is distorted on the body
due to the angle it was taken
from.”

Vowell said he mounted‘the
photo so it wouldn’t be turned

~ backward and be miscon-

strued as matching the wound
on Michel. But when Malak

used the transparency in court -

for the first-degree murder
trial and later for the lawsuit,
it was no longer mounted and
thus able to be reversed.
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A Voices letter from ,

RUBY A. PRICE

_mo&mma : o
" t##e never written a letter to _

ditor before, but I am'so
,ed and incensed over the
increasing number of inequi-
ties being forced upon us daily
that I feel I must speak out on
this one.

I couldn’t believe my ears .
the other night when, on the
news, they reported that Mr.
Malak could 'do a better job if
his salary was increased. .

Did I hear right? Is the pub--
lic being duped into believing
that if we throw a few more
dollars (tax dollars) at a prob-
léem it will correct itself?
Sorry, Charley! I, for one, n.ms,ﬁ
buy it, and I don’t appreciate .

w1g ever-increasing taxes to
ort that attitude.

“"hat are we when we con-
A , even reward, inaccura-
cies or incompetence? Are we
no more than whores who have-
prostituted our morals and
principles? For that almighty
dollar and for favor with those
in authority, greed is eating us
up. And who pays the whore?
We, the taxpayers, with our
ever-increasing tax dollar. .
Where is integrity? What

w

i

" happened to the pride taken in

a job doneto the best of our

ability, whether it be for $1 or .

B

$100 an hour? 2

&

SATURDAY, JANUARY 21, 1989

A <o_mmm letter from
LISA KAPTEIN
Hot Springs Village

;" On Jan. 13, Gov. Clinton

; complained that the people of
: Arkansas do not pay enough
; attention to his request for in-

creased taxes. .

. The question actually -i

Uowm the governor pay any a
tention to the request of the
people of Arkansas?”

s,
t

tEeme e w o m .

Dr. Malak is still the chief
:medical examiner of the state

v

— and he is depicted as a rare
“dedicated, competent and
overworked state employee.”
Dr. Malak seems to have an
excellent method for appear-
~ing so alone and by himself,

for, in the last 10 years or so, -

he has had all his associates
either fired or has forced them
to resign. .

I do not think that there is
another medical examiner's
office in the U.S. in which the.
“assistants or associates” stay
for such a short period. Why is

N
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/

- Malak’s assistants don’t last long

this? :

It is not true that in the Ar-
kansas office there is more
work to do or that the salaries
are lower than in other medi-
cal examiner posts.

And as long as Malak is

here, the state will not get an- -

other assistant (or medical ex-

.ms.m:ma that is worth his salt,
or if one comes, Malak will not 4

allow him to stay very long.

.. The governor has another
‘humongous” problem.

v w

v
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Two one-time subordinates of state Medical Exam--

iner Dr. Fahmy Malak say that less than a week before
Malak used two photographs to help secure the 1982
first-degree murder conviction of William C. Horne, he
was told by the expert photographer who took them that
the photos did not support Malak’s testimony.
Eyewitnesses contacted for the first time last week
said Malak’s chief photographer, Mike Yowell, warned
the medical examiner before the trial that certain photo-

graphs of David Michel’s body and Home's rifle, the .

-]

L

alleged weapon in Michel’s beating death, could not
legitimately be used in court. ; .
When presented to Malak, a transparency of the rifle
butt was bordered in a cardboard frame clearly indicatin g
its front and back, the source said. Yet when the medical
examiner presented the photos in court a few days later,
the border had been removed, making it possible for
Malak to flip the transparency and match the now-

backward image of the rifle butt to a bruise shown in a -

full-size photograph of Michel’s body. Vowell, who
remains the chief photographer, confirmed last week that
he made the transparency, but said he would not com-

©

ment further. . . -

Malak’s testimony in the William Home case, when
pieced together with the confidential comments of state
prosecutors, defense attomeys, investigators and per-
sonal and professional associates of Malak, paints a
portrait of the supposedly impartial medical examiner as
a witness who has actually favored the prosecution in
some cases. :

“He’s a prosecutor’s dream,” said one prosecuting
attomey. . - . ;

“I'am appalled at his lack of integrity,” said a deputy
prosecuting attorney. "~ page2

t
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Witness

i

For The
Prosecution

From Page One

One of the new witnesses also flatly refuted
Malak ‘s swom testimony. given on at least seven

“occasions in two trials, that ke performed the .

autopsy of Michel and dissectzd his brain, Ma-
lak’s former assistant, Dr. Raj Nunduri. also
contradicted. under oath, his clim. Crime lab
documents appear to support.ker contention that
she conducted the procedure without Malak.
Defense attomeys in Home's trial were not
allowed 1o see the disputed rznsparency of the
rifle butt until it was produced :n the courtroom.

“Malak swore then that the trunsparency had

been in his possession for “several months.” In
fact, he had insisted his phorogrupher make it
only six days prior.

Asked about the discrepancies by phone last
Friday, Malak suid only, “*Sir. the case went to
trial more thun once and there were juries and
prosecutors and defense. There were experts and
[ entered my opinion, and this is all.” Asked for
further comment, Malak repez:ed his first state-
ment, declined further questior.ing and hung up.

Reached by telephone Surday night, Malak
again declined to be interview-ed for this story
and refused to answer questions as to whether he
had ever offered to arrange his testimony with a
prosecutor prior tn a trial.

“That's silly of you to tell me that,” he said.
I cowd sue you for saying thzi.

Asked if, before the Home :rial, he removed

e

the transparency from its border, Malak said he
would sue Spectrum, then hung up.

BECAUSE THE MEDICAL EXAMINER'S
findings and testimony can be crucial in virtu-
ally any murder investigation in the state, Malak
wields enormous power over prosecutors and
law enforcement officials. He has developed
intensely strong ties to major state officials, and
has in the past enjoyed the support and faith of
long-term state legislators and the governor. A
survey of the Arkansas Sheriff’s Association
recently found 64 percent of its members have
confidence in Malak's work and testimony.

Malak is almost legendary in law enforce-
ment circles because of his forceful personality,
his autocratic operation of the medical exam-
iner's office. his ability to influence the media
and other noian.c_ individuals, and his remark-
able agility S:m.=2_<_: _political storms and
controversies.

Sources interviewed last week alleged he
has, on occasion, told prosecutors before a trial
what to ask or not ask him in court. Malak was
also reportedly a close associate and frequent
anonymous source of former Arkansas Demo-
crat investigative reporter Mike Masterson. Ar-
ticles by Masterson generated enormous public

pressure leading to :_a trial of Home more than-

a year after Michel's death.

According to one influential namnn:::m at-
tomey. “The guy’s just invincible.”

ButMalak’s webmay be unraveling. Sources
close to the Saline County Grand Jury investiga-
tion into the deaths of two Bryant boys said that
when the jury adjoumns early next week, its
report will be highly critical of Malak, and that
En._:Q may indict him for _XecQ

‘ The grand jury is investigating the 1987
deaths of Don Henry, 16, and Kevin Ives, 17, of
Bryant. The boys were hit by a train, and Malak
ruled the deaths accidental. But an Atlanta pa-
thologist told the jury the boys were either killed
or had been beaten before they were struck by

)

the main. .

Saline County mvan_m_ Prosecuting 28_.:3‘
Richard Gamett confirmed that the grand jury
heard evidence concerning Malak’s testimony
in several murder trials, but doubts he will be
indicted. The jury will, however, devote consid-

erable attention in its findings to Malak, he said.”

“We're going 1o make the people of Arkan-
sas aware of what the situation is,” Garnett said.
Sources said that could even mean inviting
Govemor Bill Clinton or amembeér of his staff to
hear the jury’s findings. '

Prosecutors and oan_‘ attorneys say that if
Malak is indicted for perjury or otherwise dis-
credited, it could open a floodgate of appeals of
convictions which hinged on Malak’s testimony.
At least nine other cases around the state relied
partly on n:am:ozuzn testimony from Zm_m_n
sources said. e

Little Rock pao_,:n« John Lisle, who now
represents Home, said last week that he is likely
1o file a civil suit against Malak and the state on
the basis oma_mﬁmn%n_nﬁ in the medical exam-
iner’s .8:303 .

HORNE WAS CONVICTED OF FIRST
degree murder in the death of Michel and sen-
tenced to 30 years in prison in what was one of
the most publicized criminal proceedings in
Arkansas during the 1980s. Later, the convic-
tion was overtumed on other grounds, and the
prosecutor offered to reduce the charge to sec-
ond-degree murder if Home pleaded no contest.
Faced with the prospect of Malak's damaging
testimony again, Home accepted the advice of
his attomey at the time and agreed to the plea-
bargain, his current attorney said. Home was
also convicted in a related mzoozzm He is cur-
rently mn:::m a 20-year sentence in Sn state
penitentiary.

In 1985, a ._:Q also awarded the Michel
family $100,000 in a wrongful death action
against Home and his father, though the father
was acquitted.

. Home wascharged afier Masterson's lengthy
investigationinto the alleged November 18, 1982
bludgeoning death of Michel on a parking lot
along Rodney Parham Road. Michel and two
friends had left the Wrangler bar to meet Horne
for a fight at the parking lot. On the lot, Michel
got out of the car, and shortly afterward Home
fired two shots from his .30-30 lever-action rifle
into the rear of the car, hitting John Lock, a

" friend and companion of Michel's. twice.

- The driver raced off the parking lot and took
Lock 1o a hospital. He survived, but Michel was
later found injured yet conscious on the parking
lot with wounds to his head and shoulder. He
was taken to a hospital, but doctors didn 't realize
that his skull was cracked. David Michel died
several days later without ever recounting a
detailed version of the events of that night.

Defense attomeys argued that Michel sus-
tained his injuries when he leapt from a semi-
trailer on the parking lot and hit the back of
Home's truck. The prosecutor argued that Home
beat Miche! to death with the same rifle he used
to shoot Lock.

Mystery still surrounds the investigation.
Malak’s former assistant Nanduri first ruled
Michel's manner of death as undetermined, and
later testified that his injuries were consistent
with a fall. But after Masterson’s series of ar-
ticles began, Malak overruled Nanduri, chang-
ing it to homicide. Crucial evidence was lost,
however, when Homne's rifle was never exam-
ined for traces of skin or hair fiber.

Without such conclusive evidence, Malak
used two photographs in court to show that the
butt of Home's rifle appeared to perfectly match
a large bruise on the right shoulder of Michel —
all the way down to a tiny nick on the rifle.

Just a few days before Homne's trial, Malak
asked Vowell to make a transparency of the butt
of the rifle. Vowell allegedly told him one could
not be created which could be accurately com-
pared to Michel’s wound. the sources said. Malak
insisted, and the transparency was made on

@
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November 15, 1983,” .

In interviews last week. sources intimately
familiar with Malaks activities at the time said
the photographer protested that the photos could
not be truthfully used to link Home's rifle and
Michel’s wound, but Malak demanded that they
be made. :

On Novemnber 21, 1983 then-Deputy Prose-
cuting Attomey Chris Piazza held the transpar-

" ency of therifle butt against the picture of Michels
wound and asked, "Dr, Malak, it does match that
particular nifle, does it not?"

“That’scorrect,” Malak responded under oath.

In the civil trial later, Malak testified even
more strongly: L

“If we compare the butt of the gun to the
pattem injury or bruise on the collarbone of
David Michel, we find them identical. It is ex-
actly like a rubber stamp,™ Malak said. “We find
the irregularity on the right hand side line, and
we find they diverge and they are equal in size,
shape and figure.”

In fact, the photographs of Michel's upper
body and the rifle butt were taken at radically
different angles, sources said. and Malak knew
they should not be compared. Since the apparent
shape of the bruise on his left shoulder at the
base of Michel's neck would have been dis-
torted by the camera’s angle, any perceived
similarity between the transparency of the rifle
butt and the wound in the full-size photograph of
Michel’s body was meaningless, sources said.

Two out-of-state forensic pathologists con-
tacted last week agreed that if the photographs
were taken at different angles, findings made on
the basis of the photos would be inconclusive.

Malak also testified in both trials that the
transparency of the rifle butt matched the wound
down to a small nick in the butt which corre-
sponded to a slight irregularity in the bruise.
Further, he said the outside lines of the bruise
diverged just like the edges of the rifle butt. But
at the civil trial, it was discovered that he was
placing the transparency backwards on the pho-
tograph of Michel. In court, the transparency
was no longer in its cardboard border. Properly

_applied, the nick and irregularity do not maich.

e

William Horne and his former a

When Malak matched the transparency and
the photograph of the bruise in both trials, the
brand name “Marlin” could be read correctly on
the image of the rifle butt. But looking throug
the transparency, with it pressed against the
wound, the image should have been reversed so
that “Marlin” was backward.

Had the transparency not been removed from
its border, it would have been virtually impos-
sible to reverse the image without detection.

In the 1985 proceeding, Malak claimed he
matched the rifle itself with Michel's bruise in
coming to his opinion as to the manner of death.

“In my opinion this wound of the collarbone
has been inflicted by the butt of that gun or an
identical object to that gun,” he said under oath.

After further questioning, Malak was forced

loconcede that he might have been reversing the
transparency. In a videotaped deposition, de-
fense attomey Lisle asked Malak to use him as
the victim and demonstrate with the actual rifle

ttorney Wayne Lee

Arkansas Democrat

how it fit Michel’s bruise.

Malak placed the rifle sothat the nick matched
where the iregularity in the bruise would have
been on the attorney's shoulder, but to do so,
Malak had to turn the rifle backwards so that it
no longer fit the rest of the bruise.

“You're showing now doctor that if the rifle
were in that position you would not have diverg-
ing lines but you would have converging lines
_because you have the point of the rifle down,
don’t you,” Lisle said.

“It corresponds to the notch here,” Malak
replied, pointing at Lisle's shoulder.

' “Yes the notch corresponds to the indenta-
tion, but it means the rifle must be tumed the
wrong way, doesn't it, doctor,” said Lisle.

“Possibly,” the visibly flustered Malak said
quietly. “1 was not there when he was struck.”

In the 1983 trial, Malak also testified repeat-
edly that he performed the autopsy on Michel's
body and dissected the brain. In the 1985 trial

Malak said he may have only performed the
autopsy of the head and chest

“Yes. | am the one who received the body,
and am the one who examined the body, and the
one who ordered the x-ray 1o the body,” Maluk
said when asked in 1983 if he had observed
Michel’s body. “I am the one who saw all the

injuries to the body. I am the one who instructed -

Dr. Nanduri what to do about the case.”
Laterinthat trial, Nanduri testified that Malak
had not performed the autopsy or dissected the
brain and was not present while Nanduri con-
ducted both. Crime lab documents appear to
support her statements, and she has publicly
reaffirmed her testimony since that trial. Nan-
duri now practices in O'Fallon, Illinois.
Another former lab employee contacted last

week with first-hand knowledge of the cuse -

agreed that Nanduri performed the autopsy and
dissection.

THE HEAT MAY BE HAVING AN EF.
fect on Malak. One defense attomey who has
represented defendants in several trials in which
Malak testified in the past year said the medical
examiner has become more specific in his au-
topsy reports since the controversy over his
work erupted.

“His reports used to be very general, then

- when questioned in court. he says something
more specific which can’t be rebutted,” the at- .

torney said. He said Malak’s reports now are
more precise and come toconclusions less quickly.

The lawyer said Malak offered different test- -

imony in court than he had discussed with the
defense counsel before trial in at least three cases
in which the attorney has participated.

Even some prosecutors who benefit from
Malak’s perceived preference for conviction are
disturbed by his testimony., . .

“Malak is areal strong prosecution witness,”
said one attomey who has been a prosecutor and
adefense attorney in different cases in which the
medical examiner testified. ““He feels like he
works for the state and he feels the state deserves
the full benefit of his work,™ he continued.

“I'have seen him use scientific tests puaged
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and give them more weight than the scientific community would
give them,” the prosecutor said. . .

Published reports have previously documented instances where
Malak's pre-trial statements differed from his court testimony.
They include another case of disagreement as to whether Malak
participated in an autopsy; questions as to his medical and forensic
certification; and, in a case where police evidence directly contra-
dicted his autopsy, disagreement regarding the number of bullet
wounds in a victim's body.

Not everyone agrees with the negative assessments of Malak,
though. and everyone interviewed for this report agreed the medi-
cal examiner is underfunded and overworked. Even the prosecutor
who questioned Malak's use of scientific tests conceded that in
most cases, Malak has been competent.

Even some of his detractors said the apparent errors in testi- -

mony could have been honest mistakes.

Chris Piazza, who has become prosecuting antomey for Pulaski
and Perry counties since the Home trial, defended Malak without
reservation. In an interview Saturday, Piazza said he has faith in
Malak as a highly competent pathologist who will always speak

his mind.
“He's going tocall it like he sees it,” Piazza said. adding thathe

has no reason to consider Malak pro-prosecution and has never
coached his testimony before a trial.

As far as discrepancies in the Home case, Piazza said the phot
transparencies were not important in the tial. ) :

“The main thing in that case in my opinion was that (Michel’s)
skull was cracked in a downward motion,” supposedly showing
that he had been struck with a weapon, Piazza said.

Piazza conceded that without the photographs and testimony,
only circumstantial evidence — albeit very strong — connected
Horne 1o the death of Michel, but he remains convinced the jury
reached the proper conclusion.

“He got a fair trial,” Piazza said. .

HORNE WAS FIRST REPRESENTED BY THE FORMER
Little Rock attomey Keith Lee. Lee is now serving a prison
sentence for participation in a kickback scheme unrelated to
Home. .

Lisle, who successfully defended Homne's father in the 1985
civil trial, now represents Horne and said he is preparing papers for
a civil suit against Malak and the state.

If so, Fahmy Malak, his photographs, and the notched rifle will
be back in court again, but this time as wimess for the defense.
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Le'tters

Malak will always get it right if he’s ]ust gnven all the factsf

Lo

To the Editor:
* I would like to thank Dr. Fahmy
Malak of the state Crime Labora-

" tory for his recent help in solving a

case for me that was most bafflmg

. on the surface.

It started out as a death by natu-

ral causes, took a turn in the direc- -

tion of a homicide case and then

returned to a case of death by .

natural causes. This case was in-/
vestigated by two state investiga-
tors, two deputy sheriffs as well as

_ the sheriff and the coroner. It was

only the medical examiner's ad-
vice as to what to look for in the
home — which tuxned out to be
two chain saws — that brought
the case to a conclusion.

I believe that Dr. Malak has been

given a bum rap by certain ncews

media. This has the earmarks of a
conspiracy to discredit him.'] was
glad to sece the sheriffs organiza-
tion come ‘to his support and
wished that the coroners associa-
tion had done the same. .

This is not the.only case on
which Dr. Malak or the Crime Lab-
oratory has been of great help to
my office. Both the lab and the
medical examiner have been a

huge success, and with close coop- -

eration with the coroners of the
state they can be more benefxcnal
to the public. .

Callmg outside medical examin-
ers in cases that concern Arkansas
is a waste of tas;payers’ money. No
two doctors have ever had the
same opinion on individual cases.

It is only when you have a break-

down in investigative methodsl

that cases are brought to a wrong!,

-conclusion.” And grand juries can

facts are not-in evidence. e
"After all, the Arkansas Statelr

be misled in a lot of cases when auf

Crime Laboratory to us coroners is .

the only show in town. We have: tos
be satisfied with the results there-
from, as well as the various layv
enforcement agencies,

1 am proud to be a part of this
system and I know what I am
saying when I say that Dr. Malak is ,
100 percent right in all his case)
finalities when he'is given all they
facts, which has not been alwayss
the case.

Charles L. Teppenpaw, * E
Dallas County Coroner.» 1

¥
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said’ the first 'autopsy  was
‘-““grossly inaccurate and 1m-
u:properly certified.”
*«~2“The cause of death (cxted
b in Marx’s autopsy) was lm-
I proper"Malaksald
{1 Leda'Fuller, . the mmates
' wxdow, was awarded $40,000.
' . Mrs. Fuller.and her three
."children then filed a $6 mil-
. -lion lawsuit in U.S. District
- "Court
o—agamst Marx, alleging he was
T*neghgent when he performed
¢ :t_he autopsy on Fuller.
-The state and the insurance

company for the state medical

.1exammers office also were

vy ¢+ named in the lawsuit.
-.._ A snag in the case occurred
when Mrs. Fuller’s Little Rock
'attorney,- A. Wayne Davis,
‘received in the mail from op-
. -posing counsel a statement
» from Malak. Davis said he
! couldn’t remember who the at-
» “torney was.

AN . “It is my opinion that Dr.

‘Stephen Marx was not negli-
. 'gent in his performance of the
. -autopsy on Thomas Richard

‘Fuller or in the diagnosis he

reached as to the cause of

death,” Malak said in a sworn
- ‘affidavit dated Sept. 10, 1981.
: “He  flip-flopped * on us,”
. ‘Davis said during a recent in-
terview. “He said, ‘This case
was causing me more prob-

‘lems than I can stand.” ”

Davis said at the time the
lawsuit was filed Malak agreed
that Marx was negligent.

-“He crawfished on us,”

.Davis said. “I would have been

more reluctant to file the law-

suit if Malak told us that in the
first place.”

In 1983, U.S. District Judge

- Elsijane T. Roy, now on senior
status, dismissed the federal
lawsuit because the statute of

limitations had expired.

* Other than being “an ob-

server” during the second au-

topsy, Malak denied having
any involvement in the case.

“I was not involved in this
case at all,” Malak said Friday.

|' “Dr. Stein did the autopsy. I

—“was only an observer.”
~4-l-. Malak declined comment
’When asked if .he indeed
; _agreed with Stein’s findings.

“I am not going to give you
my opinion,” he said. “Call Dr.
Robert Stein.” -

He_also denied ever saying
-anything other than Marx was
~-a competent pathologist.

v ¢ 4150 denled ever saving

in September 1980 .

- Marx, who had been associ-
ate medical examiner- for
three years before being pro--

.moted to medical examiner in

May 1978, resigned in March.
1979. He said at the time he

-was entering private medical

practice, but a May 1979 article
indicated he was given a
choice of quxttmg or being
fired over excessive vacatxon

‘leave. :
¢+ Malak was named medical -
examiner later in 1979.

Marx’s rulings in the Fuller

- case and in the case of Milli-

cent Lynn of Beebe attracted

public scrutiny after his de- -

parture.

In the Lynn case, Marx
ruled the 30-year-old woman
died when hit by a boat propel-

-ler while in Lake Ouachita, but

a Shelby County, Tenn., medi-
cal examiner who performed a
second autopsy said she was
shot through the head.

. Malak has been the center.

of controversy since a Saline
County grand jury was em-

.paneled to investigate the Aug-
ust 1987 deaths of Larry Kevin -

Ives, 17,
Henry, 16.
The pair were struck by a
Union Pacific train as they lay
motionless on tracks near Al-
exander. Malak ruled the
deaths accidental, saying the
boys were in a marijuana-in-
duced sleep when struck. .
Dr. Joseph Burton, a
Georgia pathologist who did a
second autopsy on the teens,
discovered a puncture wound
on Henry's back and a wound
on the face of Ives. v
‘The grand jury ruled. the
deaths homicide. -
The Arkansas Democrat later
published excerpts of Malak’s

and Don - George

grand jury testimony that re-’

vealed several discrepancies.”’
Yet, officials contend the re-

cent controversies surround- .

ing the office are due to fund-
ing problems and staff short-
ages.

An mdependent review by
iwo outside pathologists sug-
2ested, in part, raising the sal-

" aries of both Malak and his as-
. sistants to make the positions -
. more competitive.

‘State Crime Laboratory Di-
rector Bill Cauthron said the
low salary has contributed to

- Malak being_ without an assist-

t since July 1, 1988

-eln who heads an ofﬁce;

_.'conducts about 5,000 au-
topsies ayear -~ compared toa
yearly average of 600 autopsies
performed by the _Arkansas

‘medical examiner's office -

disputed that suggestion.

“The business of salary is a
poor excuse,” Stein said. “Our
people who have been with me

now over 10 years are earning

Just over $60,000 a year.”
Malak has had at least eight
assistants since becoming
chief medical examiner in
March 1979.
Citing the high turnover,
Stein said he wasn’t surprised

by the recent controversies -

surrounding the office.

- “The fraternity of forensic -
pathologists is quite small so

‘we hear all these things,”

Stein said. “Some of the things -
I’'ve heard weren't very compli- .
mentary at all. The proof of the -
pudding is why did .all those -
other pathologists leave? They -
went on to find other jobs. A :
mxllxon Frenchmen can’t be :

‘wrong.”

?.
Bl

b



m

e
Y

>:8©$\ bill

o_ﬁsﬁwma
3\ groups -

BY MAX PARKER

Democrat State Desk ) .

Legislation that would allow
only the prosecuting attorney
of each judicial district to re-
quest autopsies was criticized
Tuesday by the  president of
the Arkansas Sheriffs’ Associa-
tion and the attorrey general’s

- office.

Rep. Mike Wilson of Jack-
sonville introduced House Bill
1051 on Monday. The bill also
revises the duties of the state
medical examiner’s office. The
current head of the om._om is
Dr. Fahmy Malak.

Wilson said he sponsored

.:5 legislation because of

knowledge obtained as a mem-
ber of a legislative committee
created in April 1988 to review
the functions of the state medi-
cal examiner’s office.

“There are too many prob-
lems with everybody and his
dog needing autopsies go:m "
Wilson said. .

The law currently’ allows
the prosecuting m:ogmw. coro-
_ner,_sheriff,. chief of police,

momnn of Correction or Depart- '

;ment of Correction 8 wmp:mmﬁ
an ‘autopsy.. ... ... .-

&

“In these rural’ oo::?mm it
would be a real problem,” said
Cleveland County Sheriff Joe
Paul King, president of the
sheriffs’ association. “We've
got one  prosecutor for. six
counties and the deputies are
part-time and not in town all
the time. I plan to ask the asso-
ciation to take some action. I
most definitely will see that
something is done about it.”
James Lee, spokesman for
Attorney General Steve Clark,

said the office opposes Wil-

son’s legislation.

Lee said five bills, resulting
from a yearlong m:,oz by the
attorney general's task force
on death scene investigations,
were “in the hands of Rep. Bob
Fairchild” of Fayetteville.

ARKANSAS DEMOCRAT e WEDNESDAY, JANUARY 11, 1989

Fairchild said - he didn’t

have any “real tremendous

heartburn” about Wilson's leg- -

_ See >c.ﬁ0wm_mm vmmm wm

>:8wm5m

® Continued from Arkansas Page

islation but added he would
need to further study the bill
and discuss it with Wilson.

Lee said legislation drafted

+ by the task force did not affect

those who could request an au-
topsy, but did affect the ruling
of the manner of death.. .
Currently, the state medical
examiner's office can deter-.
mine both the cause and man-,

M

ner — homicide, suicide, acci-
dental or natural of death
when an autopsy is performed
by the office. _
Under . Wilson’s bill, the
state medical examiner’s off-
ice only would determine the
cause of death. The legislation
does not address the manner
of death, which the federal
government mandates be re-
corded on all death certifi-

cates.

son said. “He needs to confine

@

“The medical mxms_smn is’ m
physician and a scientist,” Wil:

o ER il
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himself to scientific issues. He
doesn't need to speculate if
someone was murdered. That
should be left up to the jury
and the courts. If a prosecutor
believes it was a murder,
charges should be filed.”

“Mike Wilson’s bill caught
everybody off guard,” Lee said.
“It came right out of the blue
m: It's ¢ontrary to our find-
ings, our recommendations
and to the medical examiner's’
commission .,mvoz nm_mmmma
_mm~ iomw " .
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A Voices _mzma from
GARY McLEHANEY

Benton

About a year ago I read a
front page article in the Demo-
crat stating that according to

an 1Q test that was taken of .

high school students state-
wide,. Arkansas” intelligence
was second from the worst in
all the 50 states in the country.
Arkansas came in 49th and
Mississippi came in last. At the
time I disagreed with this fact
and considered it just didn’t
reflect the entire state’s intel-
ligence. But now reading lately
about the controversial case of
the Saline County boys that
were run over by a train in
August 1987 and how our high
ranking public officials are
reacting toward it, plus the re-
alization of knowing we voters

@m@mﬁ%wz@

in Arkansas have put these
clowns and jokers in these
high ranking positions, has me
believing that maybe those IQ
tests were accurate concerning
Arkansas’ intelligence. One
sign of proof is that according
to the Arkansas Sheriffs’ Asso-
ciation, out of the 52 county
sheriff’'s, 48 support and be-
lieve Dr. Malak’s idiotic au-
topsy analysis on those two
boys, which vastly defies natu-
ral common sense. We have
one high ranking police offi-
cial by the name of Larry Dill
who thinks the hideous deaths
of two teen-age boys is a “dog-
and-pony show.” How someone
with such moronic thinking
like that got placed in such a
high position is a huge mystery
to me. Another joke is that our
governor, Bill Clinton, wants to

RN T

Arkansas’ intelligence considered

give a raise to Malak, who must
be the most incompetent medi-
cal pathologist in the entire
United States.

Arkansas, do we want other
states to see us as pitifully stu-
pid or as people who think life
is so cheap that it isn’t worth
seeking killers of young kids?

Cary Gaines, of the Arkan-
sas Sheriffs’ Association, said
that prejudice is why we are
running down Dr. Malak; be-
cause he’'s Egyptian, dark
skinned and wears thick
glasses. Mr. Gaines, this isn’t
even the principle of the point
which is that two boys were in-
capacitated and were laid on
the train tracks to be de-
stroyed and Dr. Malak did ei-

ther a very lousy autopsy or .

none at all. He stumbled over
his own lie at .:6 trial for

these boys, or to be correct, he

‘refused to answer a question

that put him in a very hot seat.
Also I wonder if the rest of Ar-
kansas knows that James
Steed, Saline County’s sheriff
at that- time, publicly an-

,hounced exactly what Dr.

Malak’s autopsy would say be-
fore the bodies even arrived at
the crime lab? Strange :os
well he knew.
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The state Medical Examiner's
Commission, lacking-the expertise
to evaluate Dr. Fahmy Malak,
reached out for help.

They found Dr. Garry Freeman
Peterson of Minneapolis and Dr.
Ross Eugene Zumwalt of Albu-
querque, N.M., two pathologists
who agreed to conduct a pcer re-
view of Malak, the state Medical
Examiner, whose ::&:mm often
:»cm been controversial.

- The review, released this immx
ama Malak and recommended
mezm_ozm in the medical examin-

s office’s duties, staff and sala-

_s. Both men, in telephone inter-
views this week, gave details of
their review methods, findings and
roles and defended their conclu-
sions. .
~ “We also gave Malak some con-
structive criticism,” Peterson said.
*I believe we were being objective
and realistic. We used a thoughtful
and good process with a good sam-
pling of material to look at.” The
review critjcized Malak for merely
collecting datain cases, not solving
problems.”

“If we had not had mcgn_o:ﬂ
" time and resources we would have
~asked for more,” Peterson said.’
The review was prompted by

woam of k’'s findings, particu-
‘tarlv whi Aalalk rancludad that

two Bryant teen-agers were killed
by a train near Alexander while
lying on railroad tracks in a mari-
juana-induced sleep. An Atlanta
pathologist, hired by a Saline
County grand jury, said the boys
were killed before they were
struck by the train.

Not to judge rulings

But both Zumwalt and Peterson’

emphasized that the review was
not designed to pass judgment on_
specific rulings by Malak or look
into discrepancies in his court tes-
timony about the cases. They both-

-expressed hope the review would

improve the office.

Zumwalt began the review _wma..

spring with Dr. David K. Wiecking-
of Richmond, Va., the chief medi-
cal examiner on. <=m::m. But:

Wiecking quit the review June 13-

after one day in Little Rock.
Wiecking said Friday he quit the .

review when he was asked to tes--

tify in the Bryant case. ‘‘Most-

places would say come in and re-

view our offices,” Wiecking said.
“They wouldn't go around getting-

you involved in subpoenas and the. -

controversies of local cases. I got®
out of there as fast as I could."” -
Peterson was hired in September
to replace Wiecking. Zumwalt and
Peterson each spent about 40

hours reading newspaper articles:

(See MALAK on Page 2B.)

i
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about the office, case files and
Arkansas demographic reports..

They studied more than Sco
dozen case files, five of them about
contraversial cases, including the
Bryant case, voomnmo: said. They
also read a crime lab review con-
ducted several %om«m wmo N:3€m=
said.

The review of Z&mx [ o:,_nm was

Zumwalt's first, but Peterson is.a-

coordinator for reviews in his. 3.
gion.

Zumwalt visited Little mOnx
twice; Peterson visited once. On
Oct. 13, both doctors spent the day
touring the State Crime Labora-
tory, interviewing Malak and his
staff and watching Malak at work,
: woﬁmnmo: said. .

“We were impressed with Ma-
lak’s diligence and dedication," Pe-
‘terson ‘said. "“You know, that m:%
works pretty hard.”

“If the state of Arkansas were 8
ever give an award for ama_nmco:
it Eoc_a go to Malak,” .D::Em:
said. “His sincerity io:E be un-
questioned.”

“We've all made amﬁm_o:m that
have been controversial,” Zum-
walt said. “We dll would Bmxm
errors in judgment if ::amn.
staffed.” But he added that he wis
not mmv::m Malak had made such
errors in specific cases.

The pathologists were ?da
$1,000 each and were reimbursed
~.3 their lodging and transporta-
tion for trips to Little Rock, Zum-
walt said. The governor's office,
which set aside up to $10,000 for
the review, has not yet received a
total bill for the review, Mike
Gauldin, a spokesman for Oo< w.:
O::S: said.: : :

Resumes submitted c< the cu-
© thologists were not available from
t vernor's office, the crime Jab
bo¥ M ar the cammissinn

.E:w “*Marquis Who's Who O_Sn.
tory of Medical Specialists” . :7
cluded these profiles:

Zumwalt, 46, -is the wmw_mnmsn
chief medical m:<mm9mp8—. for the
state of New Mexico. He is certi-
fied in pathologic anatomy and
forensic pathology. He received a2
medical degree from the Univér-
sity of Illinois College of Zoa_e:m
in Chicago in 1971 and 8323& }
his internship and residency "’ wa
Mary Imogene Bassett Hospital :‘_‘
Cooperstown, N.Y. He also com-
. pleted pathological residencies’ in
Dallas at the Texas Health Science
Center and the Institute of wo:w:..
sic Sciences. He has been a deputy-
coroner in Ohio and taught pathpl-*
ogy in Cincinnati and Dallas. He:
served in the Navy medical oo:om..
and is a member of numerous fa-.

¢ tional and international pathologyr;,
essociations. s

Peterson, 47, is chief medicall
examiner for. Hennepin County,:
Minn., which includes Minneapo--

- lis. He is certified in pathologicl
anatomy and forensic and clinical?
pathology. Peterson earned a Emai
ical degree from the University of.,
Minnesota Medical School and: a7
law degree from William Z:orm:
College. He completed his ::9.:-.
ship and qmmaoso% at St. Paul.
Ramsey Hospital in Minnesota and
85223 pathology nmmam:n_mm
in Hennepin County, where m.m was.
also deputy medical examiner and::
assistant medical examiner. Hej;
has been the county’s chief medi-;:

cal examiner since 1984. : ..”
Dr. Joycelyn Elders, state :2::5

. Department director and commis-!

. sion chairman, said Friday the te-¥

view was a starting point for: a\

continued evaluation of Malak. . m
But for now, the ooas_mm_ozumv

wm:m:ma with the review, m_aonun
said.- “We feel the questions ofis

competence and performance have .

-been answered. Restoring publici

confidence is something else."

®

LR ne e i

e
T,

A v o

"




_elaborate. They were told to” |;
...oEm.:. Malak’s_permissionz

mEm% calls

examiner
competent

Elders says Malak
won’t be dismissed
BY DOUG THOMPSON ~ ~

Democrat Benton Bureau
A study by two out-of-
state experts released
“nesday by the state
?f?r%m: Examiner Commis-
Shows “insufficient evi-
a...ce at this time for dis-
missal” of Dr. Fahmy Malak,
said Joycelyn Elders, com-
mission chairman. ‘
After her announcement,
commission members asked
an Arkansas Democrat re-
porter where they could ob-
tain copies of Malak’s testi-
mony to the 1988 Saline
County grand jury investi-
gating the deaths of two
Bryant teen-agers.
Transcripts of that secret
testimony were leaked to
the Democrat after state law
prevenied their Ucu:n re-
H by the grand jury.
“jl05€ transcripts show
i t appear to be several
Ci..anges in testimony Malak
made in the course of the in-
vestigation. Malak had ruled
as accidental the deaths of
Larry ‘Kevin Ives, 17, and
Don omoamm Em:&r um The
grand’ jury has ruled the
deaths homicides.
*"._ Elders“and commission
: <_nm Chairman” August Pi-:
“éroni said: the - transcripts
.io:E have’ been helpful~
“and S?::&Zm. but did not:

R _!mm.m. _&pr n&m,&y
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,” © Continued from Page One

'

; for the release and contact Cir-
. cuit Judge John Cole of Sheri-
dan, who impanelled the mnmsa
jury.
The ooszzmm_o: “does not
'have the expertise to make
- this determination on its own,
so that is why we based our Qm-
cision on this report from ex-
perts,” Elders said before
. releasing the report after a 45-
" minute ‘executive session
Wednesday.
~ Ross E. Zumwalt, assistant
chief medical 5<mm:mm8~. of
New Mexico, and Garry Peter-
son, chief medical examiner of
Hennepin Oo::?. Minn,,
ducted the review.
“Dr. Malak is a diligent,
- dedicated and capable foren-
sic pathologist who has been
.making an effective effort
within the limits of the re-
&ocnomm and the legislative and
mma_:_m:,m:é constraints im-
b;xummm upon him to carry out
the duties of his office,” the re-
port said.

“We were most impressed .

by Dr. Malak’s dedication and
. the: personal sacrifices he has
Bw.ﬁm to provide services in
. spite of shortages on his staff. -

fWe perceived that Dr.
Emﬂmx has lost the professional
confidence of some of the pub-

licikand  private sectors.; In,

.. w. PR AT ~l2

SR “.abwwﬁ}
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\bﬂ E&&« is a diligent, -
dedicated and capable
forensic pathologist who has
been making an effective
effort within the limits of the
resources and the legislative
and administrative
constraints imposed upon
him to carry out the duties of

his office.’

con- -

i gréat part, this was a result of -

- K

m:.cam::mim:mg press cover- -

age--of some: 8_:3385_,

A.3r e

cases. ... . %

1

:G:?Z::mﬁm_z_ once lost,

such confidence is difficult 8.

repair. Certainly, it would be
tempting for the state to re-
cruit a new, vigorous, highly
regarded forensic pathologist
to take over the medical exam-
iner's office,” but recruiting
such a person would be diffi-
cult'under existing conditions.
Asked if the medical exam-
iner’'s office could change ex-
_mzzm conditions by mmz_:m
further appropriations - in-
o_ca_:m a proposed pay raise
for Malak - while Malak re-
mained, Pieroni replied,
“That’s up to the legislature.”
Most of the report was re-
leased by Elders on Tuesday.
The section specifically on the
state medical examiner was
released Wednesday after
.Malak gave permission and the

noz:Emm_o: met and approved

;m release, Elders said. '

_ﬁ was o::\ the commission’s’
mmmoza meeting in more than.
10,years. The only other recent

méeting’ was July 14, 1988, :

when it decided" to- vnooomn

-~

with- the out-of-state Bma_am:

- eXaminer’ @Emi. e

~The commission's duties are
restricted solely to the hiring
and: firing of the state medical -

examiner. The commission
will meet at least once a year
inZthe future to “review the
médical examiner’s vm:.OnB-
ance,” Elders said.

~Zumwalt and Peterson spent
1%, days in Arkansas, Elders-

\
»

?xnamnu Democrat Atex Brandon

_s>r>x REPORT ~ Dr. Joycelyn
Elders, chairman of the state Medi-
cal; "Examiners Commission,
discusses a report Wednesday on -
the: performance of Dr. Fahmy
Zmax mgm Boa_nm_ mxma_:o_‘
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-said. Zumwalt had been to Ar-

kansas before under similar
circumstances, but his partner

in that study, Dr. David Wieck-

m:momsqmm:w,aﬂogmm.o:r
citing the controversy. "~ .
The

ernor’s emergency fund. It was
commissioned after Malak's
rulings were criticized in sev-

eral cases, including the Ives-:

ﬂ. ~Henry case. Gov. Bill Clinton’
sdeclined comment Wednesday :

<until he has a chance to review
the written report.

The commission endorsed
Malak as a “competent foren-
sic pathologist,” Elders said,
adding it will not seek Malak’s

resignation.
Five ‘‘controversial and
publicized specific cases”

were reviewed along with 20
random cases, the report said.

“We found that the conclu-
sions reached were in all cases
founded upon a detailed and
capably performed aytopsy ex-
aminantion. When- indicated,

- appropriate ancillary tests had

been performed.”

‘ The report did not mmw. if
lalak was right in all cases.

{

’

@

\ )

|

Malak testified to the grand
jury Nov. 18, 1988, about
Zumwalt and Peterson. “They
examined these cases. I was
not in the office. I was doing
autopsies. And I came up-
stairs, and they are the ones
discussing the cases with me.
They told me, ‘Dr. Malak, we
agree 100 percent about the
cause of death.” ” - .

Zumwalt-Peterson
study will cost up to $10,000"
and will be paid out of the gov- .

THURSDAY, JANUARY 5, 1989,

i-

|
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The two found no stabs or

blunt trauma, -Malak testified.

“The only thing they disagreed
with me, they said, ‘We disa-
gree about the marijuana.’ My

answer was, ‘The marijuana is

debatable.” ” Malak had ruled
Ives and Henry were in a deep
marijuana-induced sleep
when the train struck them.

When asked, none of the
commission members said
they had talked to Dr. Joseph
Burton, the medical examiner
for Atlanta who was consulted
by the grand jury. Burton
claims to have found a stab
wound on one of the boys’ bod-

ies and signs of a gun-butt:

bashing on the other.

Mot 5T

\@‘\NM L7z

- happy with Dr. Malak.”," .

Sheriffs reaffirm -

support of

Malak =~

in unanimous vote

BY MAX PARKER

Democrat State Desk

For the third time in as
many working days, the Arkan-
sas Sheriffs’ Association has

.addressed the issue of offering

its support of state Medical Ex-
aminer Fahmy Malak.

At a Wednesday meeting of
its executive board in Little
Rock, 18 county sheriffs voted
their  unanimous support of

‘Malak.

.On Tuesday, Cary Gaines,
the group’s executive director,
said public sentiment had
prompted his decision that the
association should be “low
key” in its support of Malak.

He said news reports in the
Arkansas Democrat and a Fri-

" day news conference before

“hostile” members of the press
- when Gaines for voiced sup-
port for Malak - had contrib-
uted to his decision.

“There may be mistakes but
he’s a human being like every-
one else,” Gaines said at the
start of Wednesday’s meeting.
“He's overworked and under-
funded but very competent.”

Before the 'vote was taken,
several sheriffs praised Malak.

“The only complaint I would
have is the (state Crime) Labo-
ratory is slow in returning pro- .
cessed evidence,” said Faulk-- .

“ ner County Sheriff Bob Blank-:

enship of Conway. “But, we're :

.

“When Dr. Malak has been -

- called. on, he has delivered,”

said Clark County Sheriff Al
Harris. :

_“T've m?mzm been suppor-
tiva oF Dr Malak and u

sl

tinue until the news media or
others convince me he js guilty
of some wrongdoing or malfea-
sance,” said Howard County
Sheriff Dick Wakefield.. ,

Despite an investigation by
a number of law enforcement
-agencies and an inquiry by a
Saline County grand jury into
the 1987 deaths of two Saline
County youths, Wakefield said
Malak still has not been con-
victed of any wrongdoing.

“I'm not saying he didn't
make a wrong call, but I don't
know,” Wakefield said.

Pulaski County Sheriff Car-
roll Gravett offered no praise
before the vote was tuien.

“I voted to support him,”
Gravett said during a break in
the meeting. “I haven’t been
airectly involved in any of the
controversy so it’s hard to
draw an opinion.” -

Gravett said he didn’t be-

Jlieve the credibility of the

medical examiner’s office or
the state Crime Laboratory
had been damaged by the re-
cent controversies surround-
ing Malak. :. -

“We're all the brunt 9, ru-
mors,” Gravett said. “And ru-
mors can destroy.” -

- The group since March has
been 'a public advocate for
Malak, Gaines said.

“He really needs a vote of
confidence,” Gaines said. “He
really is appreciated by law
enforcement. We are going to
work intensely ng the leg-
islative session %% his budget
tc heincreacad
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St @E@w soften _

@mmw support

o WEDNESDAY, ;>ZC>D<& 1989 .

. )”

«fter comments

BY MAX PARKER

Democrat State Desk

Public opinion and news re-
ports have prompted the Ar-
kansas Sheriffs’ Association to
soften its support of the state
medical examiner, said Cary
Gaines, the mnocwm executive
director.

Also Tuesday, a report con-
taining an independent review
of Dr. Fahmy Malak’s office

- was released by the state Med--

ical Examiner Commission. It--
recommended,

ssistants,

< with the University of Ar-

is for Medical Sciences

ana severed ties with the m::m
Crime Laboratory. .

Gaines held a news 83.2.-
ence Friday to reiterate the
group’s support of Malak and
to question the findings of Dr.
Joseph Burton,
- pathologist who disputed.
. Malak's  findings, :that - the
ammgm of two Saline Oo::c\
wo::ﬁ was mnoamimr; ST
. The' case’ was 5<mm:mm8a
.by a mmrum County mnwzn jury. -

, igo:ﬁ after reviewing - Bur- -

! ton’s findings, ruled the ammgm
:oa_aam m9<o<2. :m final

a. Georgia’

among other -
Erumm. better pay for him and -
improved :rela--

2

report,

Larry Kevin Ives, 17, m:.m
Don George Henry, 16, died
Aug. 23, 1987. They were struck

'by a train as they lay on tracks

near Alexander. Their parents
refused to accept Malak’s rul-
ing and they pushed for fur-
ther. investigation. Their ef-
forts led to the establishment
of the grand jury.

“In my judgment, I think we
need to play a low-key role,”
Gaines said of the association.
“We still continue to support
Dr. Malak, but I think our pub-

. lic involvement has become

more hurtful to the medical

examiner's office and to the

Saline County grand jury 25:
helpful.”

Gaines said Em amﬁﬂo:
was prompted by recent news
articles published by the Ar:
kansas Democrat,
opinion poll by the newspaper

and comments he nmnmzmm

e e e -

from the public.

He said one article was vc_u-
lished Friday and “was on
changes ' in
, Malak gave - to the Saline
" County grand jury about the

See MALAK, Page 10A

issued Dec. 28, noz..
tained no indictments.

a publie-

testimony. that -

Emmmw

e 0035:8 from Page One
«<m_m5 of the boys’ lungs. The
other was published Saturday
and stated that a man selected
by the association to review
the Saline County case was not
a doctor, B:o: less a patholo-
gist. .

The Democrat Poll, which is
a ,non-scientific telephone
poll, stated Sunday that 72.1
percent of respondents be-
lieved Malak should be fired.

“Public sentiment has
changed since our initial state-
ments last June,” Gaines said.
“It's become - counterproduc-
:<m for our criminal Em:nm
&ﬁms for us to publicly voice
our support. The controversy
of. Dr. Malak is overshadowing
our whole criminal justice sys-
tem.’

1

‘The controversy of Dr.
Malak is overshadowing our
whole criminal justice
ERS

S xve

" The issue of continuing its
public support of Malak was to
beraddressed today during a

.-

meeting of the association’s
board. Gaines said the issue
has been taken off the meet-
ing’s agenda.

.#The board could change
my .decision,” he said. “But in
my judgment, it’s time for us to
let the dust settle.” -

‘Meanwhile, von:o:m of m:.
independent review of the
state medical examiner’s off- .
ice"were released Tuesday by
Dr. Joycelyn™ Elders, director

of- the state . Department of
mnm@ and chairman of the
stat®&*edical Examiner Com-

S

.

- examiner and his staff and're

"Malak -

.The segment which deals:
with the job performance of
‘which Elders said
was “very favorable” - was
not released and is considered
a personnel matter, and there-
fore confidential, ::amm. the
MSS Freedom of H:mo::m:os
>2

Elders said the ooBB_mmS:
which will meet today to dis-
cuss the report, may decide to
ask Malak that it be qm_mm_mmm.

“I would say that if I had the
same report written about me,
I'd be pleased,” Elders said.
“There is no question as to his
competency. Most of Em_@noc-
lems dealt with the setup of
the office.’ _

The report, compiled by Dr.
Ross E. Zumwalt, assistant
chief medical investigator in
New Mexico, and by Dr. Garry
Peterson, chief medical exam-
iner in Hennepin County,
Minn., was “not intended for

public release as an independ- -
ent evaluation separate from
the commission’s overall eval-
uation,” the cover sheet said.

The consultants will be paid
with money from the gover-
nor's emergency fund. Mike
Gauldin, spokesman for Gov.
Bill Clinton, said although the
final expenses have not been -
received, $10,000 had been al-
located mon the review. |

The evaluation, according to
the cover sheet, consisted of a
review of the state statutes :
" governing the office, a review
of numerous :mimvmnmn arti- ..
“’cles about the office’s mn:E-
‘ties and “a full day at the med-
-ical examiner's office. ::9.-. 8
imé.:m the. chief Bma_nﬁ

viewing nmmm files and mcﬁovmz

. reports.,”’ g

?:9:5859823 m@
" the state o:Em Laborator

1
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Review
of Malak
released

Independence,
raise recommended

By John Reed -
GAZETTE STAFF

" The state medical examiner
should earn $100,000 a year, and

" his office should be expanded and

given more independence, a report’
by two out-of-state pathologists
released Tuesday recommended.
‘Dr. Fahmy Malak, the state med-
ical examiner, now earns $81,000
a year, and his office is a division_
of the state Crime Laboratory.
Malak declined to comment on
the report.
" The pathologists who wrote the
report are Dr. Garry Peterson, the®

Examiner

Continued from Page 1A.

report recommending changes in
the office and kept confidential
the evaluation of Malak's perfor-
mance.

In a ‘weak position’

Arkansas law places the medical
examiner "in the weak position of

. being a consultant rather than an

independent public official pro-
tecting the interest of the citi-
zens,” the report said. '

In other states medical examin-
ers can review all unexpected and
violent deaths, but in Arkansas

those deaths are certified by,

county coroners, many of whom
are not medically trained, it said.
If coroners disagree with the medi-
cal examiner's findings in one
death, they can stop referring sim-
ilar deaths to him, the report said.

Some of Malak's findings have
been controversial, particularly
his finding that two Bryant teen-
agers were killed by a train near
Alexander and were in a marijua-

- na-induced sleep. A Saline County

chief medical examiner of Henne- ::

pin County, Minn., and Dr. Ross’

Zumwalt, assistant chief medical i:
-investigator for New Mexico. Zum- |

walt spent a day examining the
office in May. They didn’t review

Malak’s findings in any particular '

-case but did check the procedures -
“he used. :
The Arkansas Gazette has pub-
lished articles pointing out appar- |
-ent conflicts in Malak’s testimony
.and questioning whether his tre- |

dentials were sufficient. Malak .

was hired in 1979.
The state Medical
Commission hired Zumwalt and

‘Peterson to review the office, as-
«well.as -Malak’s performance. It

o

P

released only those portions of the -

" (See EXAMINER on Page 5A.)

Examiner

grand jury hired an Atlanta pa-
thologist, who said the boys were

: killed before they were struck by |

the train.
Zumwalt and Peterson’s report

said “a medical examiner's deter- | -

mination of, manner of death will
often be at odds with the opinions
of other professionals for a variety
of reasons.’” Those reasons include
different medical and legal inter-
pretations of what distinguishes a
homicide from an accident, the re-
port said.

“The medical examiner’s deter-
mination of manner -of death
should be considered an opinion
and not the only or final determi-
nation,” the.report said. If a law-

.enforcement agency abandons a

_examiners,

The examiner's findings
“*should be considered an
opinion and not the only
or final determination,”’
the report said.

criminal investigation into a death

only because the medical examiner -

ruled it an accident, -it ‘‘reflects

. poorly on the law-enforcement

agency, not the medical exam-
iner.”

The report recommended that

- Malak's office be expanded to han--
"dle the greater number of autop-

sies it would have to make if given
jurisdiction over suspicious deaths
now held by coroners. The office
should have two deputy medical
also pathologists,
whose salaries should be from
$70,000 to $75,000. Now the office
has two positions for pathologists,
but one has been vacant since the
end of June, making Malak the
only one.

Raise requested
The director of the state Crime

Lab, Bill Cauthron, has askf_:d the
"legislature to give Malak a raise to

$95,000. Cauthron also has asked
for a third pathologist.

Cauthron said in a telephone in-
terview that it was up to Malak
whether to release thc portions

. evaluating Malak’'s job 'per.fo.r-

mance.

Malak's assistant makes $60,000
to $62,000 a year, Cauthron said,
adding that the position has been
vacant since the end of June. Only
one assistant is authorized for the
office. Cauthron has asked the leg-
islature for authority to hire two,
with raises to a salary consistent
with those recommended.
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'Recommendations lisied
for examiner’s oftfice

An evaluation of the state medi-
 cal examiner’s office made these
sceven recommendations:
* The office should provide juris-
diction and resources to indepen-
" dently investigate and certify the
“*cause and manner” of all violent,
" sudden ‘and unexpected deaths.

% A statewide medical examiner's
system should be established by
‘using coroners to investigate
deaths at the local level. However,
“all jurisdictional authority should
‘remain with the medical examiner.
‘% The legislature should require
medical examiner evaluations of
‘all deaths attributed to Sudden
Infant Death Syndrome. Autopsies
-should be mandatory because the
‘syndrome can't be diagnosed and
subtle-but-fatal child abuse can't
_be ruled out except by exclusion of
-other causces.

* The office of the medical exam-
iner, now a division of the state
Crime Laboratory, should be an

independent agency with a budget
of its own. The medical examiner

should report to the state Medical .

Examiner Commission, which
should be authorized to recruit,
hire, reappoint and dismiss the
person holding the job.

* Office .jnvestigators should be
freed from transporting bodies
and allowed to *‘undertake their
more crucial role in documenting
information surrounding deaths.”
* The budget of the medical exam-
iner’s office should be increased to
provide for a third forensic pathol-
ogist and a staff that meets guide-
lines of the National Association of
Medical Examiners.

* Salarics of the chief medical ex-
aminer and the deputy should be
higher to be *“competitive’ at na-

tional levels. The salary of the |

chief medical examiner should be
$100,000 — Malak makes about
$81,000 a ycar — and decputies
should make $70,000 to $80,000,
depending on experience.

+
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Today’s Issué

Dr. Fahmy Malak, the state

medical examiner, is having

~ his performance reviewed by.
a legislative committee.

Today’s Question

Should Dr. Fahmy Malak be .
fired? '

How to Participate

< Call 378-7603 between 6 .
a.m. and 7 p.m. and follow the
recorded instructions. Out-
side Pulaski County, call toll- -
free (800) 272-4650 between § i
a.m.and 8 a.m.

Yesterday's Response A
Yesterday's question was: . \ ol
Should Coach Ken Hatfield re- .

veal what team rule was vio-
lated by two suspended play-
ers? The response:

Yes . . ... ... 48.6 percent
No......... 51.4 percent _ x‘-‘ﬂ
To vote, call: 378-7603
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The results of an evaluation of
the state medical examiner's office
done by two out-of-state patholo-
gists will be released next weck.

The portions of the report that
cvaluate the job performance of
Dr. Fahmy Malak, the state medi-
cal examiner, will not be released,
aspokesman for the state attorney
general said,

The state Crime Laboratory
board hired two forensic patholo-
gists in March to review Malak’s
perfurmance and the operation of
the medicul examiner's office. The
repart is complete and in the hands
of the state Medical Examiner
Commission, which is empowered,
among other things, to hire and
fire the medical examiner,

Report ‘kind of favorable’

Col. Tommy Goodwin, director
of the State Police and a member of
the Medical Examiner Commis-
sion, said Friday that “there's not
anything carth-shuking in it” and

Evaluation of Malalk
o be confidential

- ton said the commission would use

that what he has read “looks like
kind of a favorable report.”

One of the pathologists who
wrote the report was Dr. Ross
Zumwalt, assistant medical inves-
tigator for the state of New Mex-
ico. He said he had reviewed the
procedures Malak had used in
some cases, but didn't question the
conclusions Malak had made.

Asked about the deaths being
investigated by a Saline County
grand jury, Zumwalt said, “partic-
ularly that case I don't want to
comment about.”

Recommendations made

Zumwalt and Garry Pcterson,
the chicf medical examiner at Min-
neapolis, made recommendations
on how to improve the Arkansas
medical examiner's oflice. Those
recommendations will be released
Tuesday. -

A spokesman for Gov. Bill Clin-

the confidential portions to help it
evaluate Malak's performance.
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Malak slante

BY M ~ARKER
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: % dhmy Malak, the state
n 'xaminer, at times ex-
ag . his testimony in

favor vy the prosecution but
was careful to always cover his
back, a former employce said
Thursday.
! “He always walked this very
fine line, never doing anything
really wrong,” said Clint
Palmer of Little Rock, a for-
mer field investigator at
Malak's office. “It may be a lit-
tle questionable but it's never
been wrong. He said he
worked for those people, the
prosecutors and the sheriffs.”

Malak's secretary said
Thursday he declined com-
ment.

“He would want to know
what they were looking for
sometimes before an autopsy

was done,” Palmer said in an

interview with the Arkansas
“But, 1 never saw
tually do anything

35, was hired as an
inves  r Nov. 6, 1978, and
n June 1979 he became chief
ield investigator. A car acci-
ent during working hours in
farch 1982 eventually forced
almer to take medical leave
Det. 1, 1987. He remained an
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employee until April, when he
resigned. T

“My job was to delegate
cases when they came in and
to assist Dr. Malak in every
way possible,” Palmer said. ]
assisted him during autopsies
and went out in the state to in-
vestigate the crime scene and
transport the bodies back to
the (state Crime) Laboratory.”

Palmer, who recently testi-
fied before a Saline County
grand jury investigating the
August 1987 deaths of Larry
Kevin Ives, 17, and Don George
Henry, 16, said Malak was al-
ways thorough when perform-
ing autopsies.

Malak ruled the deaths acci-
dental and said the boys were
in a marijuana-induced sleep
when struck by a train. The
grand jury ruled it homicide."

“I've seen him practically
skin a body in his thorough-
ness,” Palmer said. “Now, why
he messed up on the Benton
case, I don’'t know. He was ob-
sessive with trying to do right.”

Palmer discussed an order
he said Malak gave Mike
Vowell, chief photographer at
the medical examiner's office,
about a transparency of a rifle
butt used in the David Michel
murder case.

Michel was found in a park-

d testimony,

ing lot unconscious with head
and shoulder wounds after a
fight. Michel slipped into a
coma and died without relay-
ing any information to authori-
ties.

The prosecution argued Wil-
liam Horne beat Michel to
death with the same rifle used
to shoot Michel's companion
that evening.

“Malak called Vowell into
his office and told Vowell to
take a tranparency of the butt
of the gun and make it go over
the wound on David Michel's
body,” Palmer said. “Vowell
said he couldn’t do it because
it was not scaled to size. Malak
said, ‘This is for my use. I am
the chief medical examiner
and you will do as I say.’ But
then he takes it into court and
tells the jury here's a one-by-
one transparency. The butt of
the gun fits the wound.”

Vowell was unavailable for
comment Thursday. .

Horne was convicted of
first-degree murder and later
was granted a new trial on
other grounds. He plead no
contest to a reduced charge of
second-degree murder and is
now serving a 20-year prison
sentence.

Malak conceded in 1985 dur-
ing a lawsuit the Michel family

filed against Horne and his fa-
ther that he might have been
reversing the transparency to
make it fit the wound.

Palmer said he never ques-
tioned Malak about the trans-
parency. .

Additionally, during testi-
mony before the Saline County
grand jury, Palmer said he cor-
roborated reports that Malak
kept stationery from previous
administrations.

“I saw him take old station-
ery, have something typed by
his secretary on it and put it in
a file of something that had
becn done six, seven, eight, or
nine months carlier,” Palmer
said. “I knew that was wrong,
so I never got into it with him
and I never saw what was actu-
ally being typed.”

Palmer recalled an argu-
ment with Malak during the
1984 exhumation of Marvin
Williams of Menifee, who died
May 6, 1960 , in the Faulkner
County Jail. Authorities” had
said Williams died after sus-
taining a fatal injury from a
fall on the courthouse steps.
The family contended that he
died at the hands of police.

“I exhumed the body and
was the first one to open the
casket,” Palmer said. “Malak
demanded the casket be

brought up. I disagreed and we
gotinto it. I told him he had to
examine the skull down here
in the hole. When we got back
in the truck, Malak was still
upset and said, ‘If you had
brought up the casket, I would
not have been put in the hot
seat about the crack in the
skull. I could have said it hap-
pened when the casket was
brought up.'” .

During a trial against two
former Conway police officers
charged with Williams' mur-
der, Malak testified the fatal
injury - a skull fracture -
was from a blunt, thin-edged
object such as the tipofa shoe,
a flashlight edge or a slapper.

He declined to offer an
opinion to the jury about
whether the death was a homi-
cide.’ The two men were ac-
quitted,

Palmer said Malak seldom
allowed other pathologists to
view his autopsies or other
Crime Lab experts into the
room.

“Sometimes Steve (Cox,
Crime Laboratory criminol-
gist) would want to come down
and compare clothing with a
wound to the body. But, Malak
wouldn't let him.”

During his employment at
the Crime Laboratory, Palmer
said he could recall at least
two occasions when he took
Malak to the office of state
Sen. Max Howell of Jackson-
ville.

“He and Max Howell are
very thick,” Palmer said.
“Whe e had a complaint he
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ex-employee claim

would go to Max Howell. ‘I
think one time there was a
push going on for the Crime
Lab to be merged with the
(University of Arkansas for
Medical Sciences). Malak was
totally against that, because he
would have someone looking
over his shoulder. He wanted
Howell to keep the Crime Lab
separate.” .

Howell, who earlier this
year chaired a legislative sub-
committee empaneled to study
the state Crime Laboratory,
was unavailable Thursday for
comment.

“This system needs to be
under the Med Center,”
Palmer said. “In quality con-
trol at J.C. Penney, you've got
someone looking over some-
one's shoulder. Why don't you
have it in death and life? (Gov.)
Bill Clinton needs to make a
decision. An autopsy needs to
be done on the entire Crime
Labh.”

PR



